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Good morning, Corporation, 
have vou paid vour...? Have 
vou filed your...? Have vou 
reported vour... Have vou 
filed... paid...reported... 
.. Do 


What times...! 


Have vou... Did you. 
you...? 
It seems as if a corporation do- 
ing business in any states at all 
outside of the state of organiza- 
tion must give as much time 
to thinking about the different 
taxes it must pav and the dif- 
ferent reports it must file as it 


does to selling its goods... and 


if a lawver is to be able to keep 


up with the legal demands of 
all the different states on his 
clients...if he is to continue to 


hold the kev to it all... 


... he not only can but it is easy with The Corpora- 
tion Trust Company system... office and representa- 
tive in every state ...a specific individual notification 
of each state tax to be paid coming at just the moment 
the paying of that tax should be taken up... a specific 
individual notification of each state report or statement 
or return to be filed coming at just the moment its 
preparation should be started ... No matter how many 
different states and no matter how many different 
requirements, all are reduced to one-thing-at-a-time 
and that made simple... Muddles cleared up, confu- 
sion brought to order... Any lawyer with a corpora- 
tion client doing business in any states outside his own 
is being unjust to himself if he doesn’t investigate and 
familiarize himself with how The Corporation Trust 
Company system of assistance to corporation lawyers 
works—and how little it costs. Note the list of offices 


below and write or call the one nearest to you—now. 
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Albany. N. Y.. 158 State Street 
Atlanta. 57 Forsyth St.. N. W. 
Baltimore. Md.. 10 Light Street 
Boston. 10 Post Office Square 
Buffalo. N. Y.. 295 Main Street 
Chicago. 208 South La Salle St. 
Cincinnati. 441 Vine Street 
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Dallas. Tex.. 1309 Main Street 
Detroit. 719 Griswold Street 
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Jersey City. 15 Exchange Place 
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Los Angeles, 510 S. Spring.St 
Minneapolis. 409 Second Ave. 5 
New York. N. Y.. 120 Broadway 
Philadelphia. 123 S. Broad St. 
Pittsburgh. 535 Smithfield St 
Portland. Me.. 57 Exchange St 
SanFrancisco.220Montgom’'ySt 
Seattle. 821 Second Avenue 
St. Louis. 314 North Broadway 
Washington. 1329 E St.. N. W. 
Wumington, 100 West 10th St- 
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Legislative History 
In Federal Income Tax Cases 


By J. S. SEIDMAN* 


EGISLATIVE history pays handsome dividends 
|i: tax cases. To the practitioners who are 
legislative-history conscious frequently go the 
spoils. The sole or clinching argument in many a 
taux case, and the sustaining basis for many a deci- 
sion, have been provided by an explanation made by 
Congress itself, while the provision of law in point 
was being born. 

Hindsight also shows that many a decision or ruling 
would have gone along different channels, or con- 
troversy might never have arisen in the first place, 
had the intent of Congress, as manifested by the 
legislative history of the particular provision in ques- 
tion, been brought to the notice of the judicial or 
administrative bodies. See, for example, how the tax 
world was roused from its years of slumber on such 
a basic matter as depreciation, through the adjudica- 
tion in Pittsburgh Brewing Co. v. Commissioner,’ which, 
in turn, pivoted around what Congress said about 
depreciation, not in the law but while the law was 
incubating. 

By what right does this back stage stuff (formally 
called legislative history) come upon the scene, when 
the law is supposed to speak for itself, regardless of 
the doings at rehearsals? The answer is that when 
the law really speaks for itself, there is in fact no 
right to pay attention to anything else. But when 
the law falters and stutters, when it is indistinct and 
confusing, the intent of the lawmakers becomes the 
consulting diagnostician and oral surgeon. Heaven 
knows our federal income tax laws do frequently falter 
and stutter. Hence the importance of legislative 
history. 

Since all of this is but a rehash of hoary first prin- 
ciples, one would imagine that tax practitioners, 
administrators, and adjudicators would long have 


__. 


* Certified Public Accountant; attorney-at-law; member, Com- 
mittee on Federal Taxation of American Institute of Accountants 
and New York State Society of Certified Public Accountants; author, 
Seidman’s Legislative History of Federal Income Tax Laws. 

"39-2 ustc § 9759. 











“Legislative history has 
to do with the provi- 
sions of law during the 
period of gestation. It 
is concerned with all 
the prenatal forces and 


influences brought to 
bear on the enacted law.” 





made fast friends with legislative history, and sported 
it on every advantageous occasion. Yet, almost the 
exact opposite has been true. There have been dark 
voids, when legislative history could have provided 
enlightenment. 


The explanation of the gap undoubtedly proceeds 
along many paths. Sometimes the interested parties 
may never have thought of legislative history and its 
possibilities. In other instances, it may simply have 
been applied inadequately or incompletely. Most 
frequently, perhaps, the spirit may have been willing 
but the flesh reluctant to invest the time and undergo 
the rigors that a full examination into the legislative 
history of some particular provision ordinarily entails. 


To most of us, the alpha and omega of legislative 
history, if we got to the alphabet at all, has meant 
little more than reference to the reports of the Ways 
and Means Committee or the Senate Finance Com- 
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mittee or the Conference Committee. That is not 
doing right by legislative history—or to our case. 
Committee reports are only one of the hideouts of 
Congressional intent and not at all times the im- 
portant one. 


What, then, is legislative history? We talk of 
legislative history in contrast to, say, judicial history. 
In the case of judicial history, we deal with the fate 
of a provision after it has been enacted, and has 
reached the courts for interpretation. Legislative his- 
tory, on the other hand, has to do with the provision 
during the period of gestation. It is concerned with 
the prenatal forces and influences. 

Congress declares itself about the embryo at many 
occasions. The series starts with the language of the 
provision when it is first introduced into the House 
and referred to the Ways and Means Committee. 
Then follow the hearings before that Committee, dur- 
ing which things are said to and by Congress (or 
Congressmen). The Committee reports. Discussion 
on the floor of the House follows. Maybe the lan- 
guage of the bill is amended on the floor. The bill 
passes the House and gets to the Senate where it is 
referred to the Senate Finance Committee. That 
Committee holds hearings of its own. Again, things 
are said to and by the legislators. The Senate Com- 
mittee amends the language of the bill and reports. 
The Senate discusses the bill on the floor. It amends 
and finally passes the bill. The bill is now in the 
lap of the Conference Committee. 
reports. 


That Committee 
Discussion takes place on the floor of both 
houses regarding the report. At long last, the bill 
is passed by both houses. 


— from this legislative course how dwarfed 
the committee reports are in terms of the total 
number of hideouts of Congressional intent. Obviously 
if the full story is to be obtained, reference must be had 
to the various bill prints at every twist and turn, to the 
record of the hearings, to the Congressional Record 
containing the floor debates, in addition to the com- 
mittee reports. In fact, the committee reports may be 
silent, and yet Congress may have been very out- 
spoken on the point at issue. 

For example, the bill prints lead the parade in an 
important decision? rendered by the Board of Tax 
Appeals on the surtax for unreasonable accumulation 
of surplus. The rationale of that decision was 
founded in large part on language changes that the 
provision underwent, and_ that discernible 
through the different bill prints. For an illustration 
of floor discussion being “tops” the 1936 Act offers 
to do duty. In connection with that Act, there was 
no explanatory statement accompanying the Confer- 


were 


2 Mead Corporation, 38 BTA 637. 
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ence Committee report. 


That means that all amend- 
ments made on the floor of the Senate are unexplained 


in any committee report. Only discussion on the 
floor regarding the amendment, will tell the story. 
Included in these amendments are such vital provi- 
sions as section 26 involving the undistributed profits 
tax credit for contracts restricting the payment of 
dividends. Hearings are at the historical helm in the 
recently decided and highly significant case of New 
World Life Insurance Company v. U. S.* bottomed, as 
it is, almost exclusively on hearings before the Senate 
Finance Committee. 

In short, it takes the full complement of bill prints, 
hearings records, committee reports and Congres- 
sional debates to round up legislative history. Each 
of the quartet may at any time rank as a soloist, 
but only sounding out the four at each occasion will 
determine this. 

How far are we called upon to go with all this 
material? Suppose we were interested in ascertain- 
ing what Congress meant by the expression, “ordi- 
nary and necessary expenses” under section 23(a) of 
the Revenue Act of 1936. If we searched through 
the bill prints, hearings records, committee reports 
and Congressional debates on the 1936 Act, we would 
find nothing at all on the subject. To conclude, how- 
ever, that Congress had nothing to say, might be fatal. 

The expression, “ordinary and necessary expenses” 
is not new to the Revenue Act of 1936. It has a long 
trail of antecedents in prior acts. What was said 
about it in the formulation of the prior acts is just 
as vital as if it were said in reference to the 1936 
Act. Perhaps the reason nothing was said about it 
while the 1936 Act was going through the mill is that 
all that there was to say had already been said in 
the course of passage of the prior acts. The fact is 
that the particular provision teems with legislative 
history and explanation in the 1934, 1932, 1928, 1921, 
1918, 1916, 1913, 1909, 1894 and 1864 Acts. 

From this illustration we learn that a search into 
legislative history is inadequate if it is confined to 
material arising under the particular act involved. 
The history and significance of the same or analogous 
provisions in other acts must also be included. Only 
the full sweep, tracing the provision back to its proto- 
plasmic ancestors and biological genes can approach 
the entire story. 


Actually, ancestry does not make enough of a fam- 
ily spread. There may be cousins, sisters, and aunts 
to be consulted. For example, we may be interested 
in learning, through the mouth of Congress, what 
Congress had in mind when it referred in sec- 
tion 23(k)(1) of the Revenue Act of 1938 to “debts 
ascertained to be worthless and charged off”. We 


326 Fed. Supp. 444; 39-1 ustc © 9348, 
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may find nothing addressed to that particular pro- 
expression in section 204(c) (6) in describing the bad 
debt deduction of certain insurance companies. Some- 
thing said at hearings, in debate, or committee report 
on section 204(c)(6) may be equally applicable to 
section 23(k)(1), and vice versa. Hence the investi- 
gation into legislative history of one provision may be 
rendered infirm and inconclusive unless the investi- 
gation embraces in its scope the legislative 
history of all prototypes of the provision. 

Even so, we are still some distance from 
home plate. 
our course in the field of provisions actu- 
ally enacted. However, unenacted bills and 
their legislative history also come up to 


Thus far, we have directed 


weapon 


bat. Frequently a new provision in a rev- 
enue act has its beginnings not in that 
revenue act at all but in a separate bill that 
never got places. That bill, though bereft 
of enactment, may have an amplitude of 
Congressional Because of 
this, Congress may remain utterly silent 
when the bill is hooked into the basic rev- 
enue act. Take a case in point: Section 807 
of the Revenue Act of 1936 has to do with the 
effect of reconsideration of refund claims. It 
got into the Act by an amendment on the floor of the 
Senate. Very little was said about it, when introduced, 
and there is no explanation in the Conference Committee 
report on it. Hence, if we limited our inquiry into 
legislative history solely by the material applicable 
to the 1936 Act or any other of the enactments, we 
would emerge with the conclusion that there is little 
to learn from what was said during the preliminary 
period. But we would be as wrong as wrong could be, 
in terms of realities. The very selfsame provision as 
section 807 (with the exception of one word) was 
part of H. R. 12793 introduced May 20, 1936. That 
bill never got beyond report by the Ways and Means 
Committee. However, in the report, the Ways and 
Means Committee said a great deal regarding what 
the provision was all about and what it was intended 
to accomplish. 


explanation. 


The moral of course is clear. Legislative history 
comprises not only what was said to or by Congress 
on enacted legislation, but also on rejected legislation 
of related character. 

Even if assembling the raw material had been no 
problem, there was another insurmountable deterrent. 
One’s interest at any time is likely to be in only a 
particular provision or segment of the law. Never- 
theless, each time he wanted to check its legislative 
history, he had to plow through virtually every page 
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of all of the material to see what, if anything, it con- 
tained on the subject. Why this search for the needle 
in the haystack? For the reason that, with the ex- 
ception of bill prints, the material is generally not 
marked or arranged in any particular order. To the 
contrary, it is in a state of disorder. Suppose we are 
looking up section 23(c). In the hearings, discussion 
of section 23(c) may be preceded by consideration of 


‘Seek wonder that legislative 


history has not thus far come into its own as a powerful 


of defense in the interpretation of a tax provision. 


Until recently, the average investigation into legislative history 
necessarily had to be a hit or miss affair with dominant 
emphasis on the ‘miss’. 
Getting the raw material was alone a formidable barrier, for, 
in the last analysis, there is required all the bill prints in 
the different legislative stages of all bills, enacted and un- 
enacted, 
back to 1861. 
all the committee reports, the Congressional Records, and 
reports of hearings. To add to the woes, a good deal of this 
material is unavailable or inaccessible.” 


It was simply too gigantic a task. 


pertaining to income taxes from the present time 
There is also needed for the same stretch 


section 102 and followed by section 12(b). Later on, 
they may be back on 23(c) again. Or there may be 
nothing on 23(c) at all, but we would never know it 
until we went completely through the hearings. So, 
also, with the Congressional debates. 


Occasionally, committee reports are arranged and 
captioned in sequential order. But even here, one 
had to be on his guard. It would never do to look in 
the committee reports in the place where section 
23(c) should appear in its logical order, and finding 
nothing, conclude that there was nothing. Section 
23(c) is the number of the provision as enacted. In 
the House Bill, it may have been 24(c) and in the 
Senate Bill, 23(b). The same may apply to any of 
the provisions in the prior acts corresponding to sec- 
tion 23(c). The long, dreary, hard way—wading 
through every bit of the material—was therefore the 
only safe way, labeling or no labeling. 


Reference is made to all of this in the past tense 
because some of the drudgery has recently been taken 
off our backs. The legislative history of any significant 
income tax provision is now set out in a published 
work prepared by the writer of this article. But the 
basic proposition remains the same. Unless the legis- 
lative history is determined in reference to any point 
in controversy, we may.be passing up the best bet in 
establishing what the answer to the controversy is 
or should be. 





































































































































































































Taxation and 


By EDWIN S. TODD* 





LMOST ten years ago,’ in an article in THE 
* Tax MaGazIne, I called attention to the fact 
that the success of fiscal policy in the United 
States from the Federal Government down to the 
smallest political units depended upon strict adherence 
to fundamental principles of public finance. If it was 
necessary to call attention to this fact in 1930, it is 
far more necessary to do so in 1940. During the past 
ten years we have wandered farther and farther away 
from ancient fiscal and economic moorings and have 
drifted nearer and nearer to the general acceptance 
of the alluring notion that we can use the machinery 
of taxation as a magic means of solving our compli- 
cated social problems. One large group of enthusiastic 
social reformers would have us believe that the 
Townsend Plan of taxation would “end unemploy- 
ment, bring perpetual prosperity, and put an end to 
crime ;” another group declares fervently that large, 
gratuitous old-age pensions “would create an un- 
limited degree of thrift among the aged and inci- 
dentally do away with unemployment, and promote 
job security ;” another group points to the taxation of 
land rent alone—The Christian method of taxation” 
according to a prominent clergyman—‘“would end all 
poverty and all unemployment, and end industrial de- 
pression forever” ; and still another sincerely vociferous 
group would use taxation as a means of bringing 
about an illusory millennium, called the redistribu- 
tion of wealth.? 


* Professor Emeritus, Public Finance, Miami University. 

‘Taxation of Personal Property,’’ 9 Tax Magazine 212, June 
1931, 

* For previous discussion of these topics, see my: ‘“‘The Field of 
Public Finance and Taxation,"’ 14 Tax Magazine 723, December 
1936; ‘“‘An Ideal Tax System,"’ 14 Tax Magazine 334, June 1936; 
“The Single Tax on Land Rent,"’ 12 Tax Magazine 346, July 1934. 
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These popular movements to use the machinery of 
taxation for all sorts of so-called social reform, have 
reached such fantastic proportions, that I, for one, as 
a long time student of public finance, am moved to 
make one more effort to induce our really sincere 
students and administrators of taxation to give serious 
attention to this question: how much longer and how 
much further can the Federal Government of the 
United States, together with the states, the counties, 
and the municipalities, drift away from time tested 
principles of public financiering without incurring the 
very real danger of the shipwreck of our democracy 
on the hard rock of public finance, with the conse- 
quent impairment of private industry and trade? I 
can think of no other more vitally important problem 
than this one which faces us in 1940. One thing 1s 
certain: either the old time-honored principles are no 
longer fit to serve the needs of this new day and 
generation and must be thrown into the discard, or 
this popular trend toward alleged new principles 1s 
leading us to fiscal bankruptcy and ruin. In dis- 
cussing this question, I must limit myself to the single 
proposition that we should use the machinery of taxa- 
tion chiefly for an alleged redistribution of wealth. 


I. Causes of Movement to Use Taxation 
for Social Reform 


What are the sources of these revolutionary notions 
in public finance—particularly the notion that taxa- 
tion is a miraculous cure for inequalities in wealth 
and income? 

1. The concept of earned and unearned income.— 
One of the chief sources of this notion is the increas- 
ingly common belief that personal incomes may be 
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divided into “earned” and “unearned” classes. The 
inevitable result has been the popular but fallacious 
demand to “soak” the rich and to seize their sup- 
posedly ill-gotten gains, and the consequent growth 
of federal and state legislation, based on the mistaken 
notion that income from property connotes greater 
ability to pay taxes than does income from personal 
efforts or services. 


Among the many illustrations of such recent legis- 
lation, may be cited the federal income tax law which 
draws a wholly arbitrary line between “earned” and 
“unearned” incomes; and the Ohio Intangible Tax 
Law which places a high flat tax of five per cent on 
all incomes arising from securities, annuities, etc., 
thus creating an oppressive burden upon thousands 
of moderately well-to-do widows and annuitants un- 
der the guise of mulcting the rich. (Let it be under- 
stood that no one can logically object to the taxation 
of holders of intangibles; but one can strenuously 
oppose their segregation from other classes of income 
receivers and their subjection to oppressive taxation, 
while other income receivers may and frequently do 
go scot-free from any direct taxation.)° 


It is now our duty to show the fallacy of the cur- 
rently popular notion that property income connotes 
peculiar ability to pay taxes. We can use the follow- 
ing arguments to prove our contention: 


(a) In the first place, the notion is false because it 
does not square with the facts in the case. While no 
one denies or should attempt to deny that, in a rela- 
tively small number of cases, incomes are derived 
from the possession of property coming to their owners 
through inheritance or through other fortuitous 
agencies or circumstances—property often made secure 
to their owners by irrevocable trusts—nevertheless, 
even superficial research or observation will clearly 
show that the great mass of property rights have been 
accumulated not only legally but honestly by sweat 
of the brow. Furthermore, it is evident that these 
property rights have been accumulated by their owners 
against the exigencies of physical disability, old age, 
death, or the loss of industrial opportunity. 

(b) Secondly, there is no logical reason in practical 
economics or ethics for the attempts on the part of 
tax administrators to classify the great mass of private 
incomes as “earned” and “unearned,” for the simple 
reason that property income, in the overwhelming 
majority of cases, does not in the least degree connote 
greater ability to pay taxes than in the case of so-called 
“earned” income. 

In trying to prove the validity of this proposition, 
let us use a few very common illustrations which 
should be more convincing than volumes of theoretical 


'See my article, ‘‘The Taxation of Personal Property,’’ 9 Tax 
Magazine 212, June 1931. 
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discussion. Here is a typical illustration that can be 
duplicated a hundred fold in the experience or observa- 
tion of any one of us: A husband and wife start out 
in married life with nothing but the wage or salary of 
the breadwinner and with no hope of receiving any 
property or income through inheritance. During the 
course of the years, the wage or salary is called 
“earned.” Looking forward to the exigencies of old 
age or the total disability or death of the breadwinner, 
they set aside a portion of their income to be put into 
the form of life insurance maturing when the bread- 
winner reaches a certain age, at which time, the insur- 
ance company, under its contract, pays the insured a 
stated monthly income for the remainder of his life. 
Now, in some of our states, this income, by a feat of 
legerdemain, becomes “unearned” and is taxed accord- 
ingly. But after all, is this income in reality “un- 
earned”? Obviously not. 


But, suppose we assume that the breadwinner in 
our illustration places his savings into a house or into 
stocks and bonds—is the resultant income now “un- 
earned”? Obviously not. To call the resultant in- 
come “unearned” and to tax it at a different rate than 
his former wage was taxed is ethically unjust, because 
the recipient of the income has not only “earned” the 
source of his income by the sweat of his brow and 
through sacrifice and thrift, (rare qualities in these 
days!) but he may oftentimes be less able in reality 
to pay taxes on such income than when he was receiv- 
ing a wage or salary. 

This matter of “earned” and “unearned” income is 
of such fundamental importance in our discussion of 
taxation and the distribution of wealth that I should 
like to strengthen the argument by citing another 
very common typical illustration: Suppose, now, in 
the illustration just cited, the breadwinner dies, leav- 
ing his widow dependent solely upon the income from 
the property they have accumulated. Is it now fair 
and just to say that the widow now enjoys an income 
radically different in character from the income she 
enjoyed while her husband was living? Certainly not. 
To call that income “unearned” and to tax it dispro- 
portionately to a tax upon other classes of income is 
a wicked mockery of the ability to pay taxes—to say 
nothing of being subversive of habits of thrift. And 
yet that is precisely what we are doing in the United 
States today. 

(c) In the third place, this popular and deceptive 
dogma about “earned” and “unearned” income, is 
based largely on mistaken notions relative to the true 
nature of intangible property, and is therefore re- 
sponsible in large measure for the current movement 
to use taxation machinery for the practical confisca- 
tion of incomes arising from intangibles, with the 
intention thus to bring about a so-called redistribu- 
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tion of wealth. If, therefore, we rid ourselves of false 
notions as to the real nature of intangible property, 
we shall hear less about the alleged maldistribution 
of wealth. Intangible property, after all, is not wealth, 
but consists merely of legal evidences or representa- 
tives of wealth, largely synonymous with what the 
lawyers call “choses in action.” Intangibles—that is, 
stocks, bonds, mortgages, etc.—are property; but prop- 
erty is not wealth. Property is a claim to wealth that 
can be substantiated and ad- 
judicated in a court of law.‘ 
—That is to say: such intan- 
gible property as stocks and 
bonds, is legal evidence of 
the ownership of factories, 
railroads, buildings, machi- 
nery, etc. We can now 
readily see that the mere 
issue of stocks or bonds 
does not increase the wealth 
of the community ; it merely 
affords an opportunity to dif- 
fuse the ownership of wealth. 
If now we have the will to 
ascertain the facts as to the 
diffusion of ownership of 
stocks and bonds and mort- 
gages and insurance policies, 
—which we can readily do— 
we must agree that the cur- 
rent distribution of wealth 
and property claims to wealth 
are far more widespread and 
equitable than the majority 
of us now believe, and we 


nite public purpose. 


must therefore conclude that 
there can be no logical place 
for agitation for the use of 
our taxing machinery for the redistribution of wealth. 

2. The use of taxation for social readjustments.—In 
the second place, the current popular belief that we 
should use tax machinery to bring about a so-called 
new social order goes back to an old socialistic notion 
that the primary purpose of taxation should be the 
amelioration of economic conditions so that all citizens 
should be substantially on the same economic plane 
of living. An illustration of this theory was brought 
out many years ago by Adolph Wagner, a German 
economist. Wagner held that the treatment of public 
fiscal problems involves far more than the raising of 
sufficient revenues to meet ordinary public needs. He 
maintained that the state exercises directly or in- 
directly a vast influence upon the distribution of 


*For a complete discussion of this point, see ‘‘The Taxation of 
Personal Property,’ 9 Tax Magazine 212, June 1931. 





"ks trend, or rather the drift, in our times, 
in the exercise of national, state and local tax- 
ing powers for every conceivable social purpose, 
is such as to compel every serious student of 
public finance to re-emphasize the undeniable 
fact that the taxing power should be used solely 
for the purpose of procuring sufficient revenues 
to enable the state to carry on the functions 
necessary to its welfare and perpetuity, and that 
no taxes should be imposed except for a defi- 
We must also re-empha- 
size the principle that the determination and 
extent of public expenditures connotes a care- 
ful and comprehensive study of the fundamen- 
tal purposes of public fiscal economy. 
purpose of governmental economy is to do for 
individuals only what they cannot do adequately 
and effectively for themselves, and if govern- 
mental economy holds fast to the rule not to 
do for individuals what they should do for 
themselves, then we have a definite and work- 
able rule for measuring the necessity and justi- 


fication for any proposed public expenditure.” 





wealth by the kinds of taxation it adopts and by the 
direction which its expenditures take, and therefore 
it (the state) must, in justice, so order its revenues 
and its taxing powers as to remove or prevent those 
economic and social evils which now make for gross 
inequalities among the citizens of the state. Wagner's 
conclusion was, therefore, that the state should use 
the machinery of taxation, not only for the provision 
of adequate revenues to meet the usual expenses of 
government, but also for the 
purpose of bringing about 
a more nearly equal distri- 
bution of wealth. He would 
accomplish this purpose by 
exempting wage incomes 
from taxation, and by plac- 
ing the heaviest burden of 
taxation on funded incomes 
—thus bringing us back to 
the earned-unearned income 
propositions we have just 
discussed.® 

Forgetting that Wagner 
lived in an age and ina 
country where the state was 
everything and the indi- 
vidual nothing; and, for- 
getting that he lived in an 
age when economic life, as 
we know it today, was 
barely in its infancy, mod- 
ern exponents of the Wag- 
nerian 


If the 


philosophy have 
developed his doctrines to 
the extent that they now 
believe that no citizen is re- 
sponsible for his economic 
or moral status or condi- 
tion, but that society alone is responsible. Society, 
therefore, must provide a job for every citizen, and 
then make him forever secure in that job. Those 
objects, of course, would be achieved through 
drastic taxation, particularly of “unearned” and 
“funded” incomes. 

Before we offer any criticism of these propositions, 
let me make myself entirely clear. Like other students 
of public affairs who try to be unprejudiced and open- 
minded, I am fully aware of the fact that there are 
now in the United States, frequent cases of injustice 
and downright trickery in the accumulation of wealth 
and property rights through the selfish and criminal 
exploitation of natural resources or of men or prop- 
erty. It is also freely conceded that many men are 
the fortunate recipients of large incomes which have 
come down from ancestors who tied up their fortunes 
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in the form of irrevocable trusts which, through court 
decisions, cannot be touched by estate or inheritance 
tax laws.® 


3ut, however desirable it may be for the state to 
legislate under the general police power to break up 
large fortunes, or to put an end to predatory exploita- 
tion (by men of every economic class) of men or of 
wealth, or to ameliorate social conditions, the taxing 
power need not be nor ever should be used for such 
purposes. The taxing power should never be con- 
fused with the police power of the state, as has been, 
very unfortunately, the common practice in the United 
States. To use the taxing power to remedy social or 
economic conditions which could have been and should 
have been remedied long ago under the police power, 
is like locking the garage after the car has been stolen. 


HE trend, or rather the drift, in our times, in the 

exercise of national, state, and local taxing powers 
for every conceivable social purpose, is such as to 
compel every serious student of public finance to 
re-emphasize the undeniable fact that the taxing power 
should be used solely for the purpose of procuring 
sufficient revenues to enable the state to carry on the 
functions necessary to its welfare and perpetuity, and 
that no taxes should be imposed except for a definite 
public purpose.?’ We must also re-emphasize the prin- 
ciple that the determination and extent of public 
expenditures connotes a careful and comprehensive 
study of the fundamental purposes of public fiscal 
economy.’ If the purpose of governmental economy 
is to do for individuals only what they cannot do 
adequately and effectively for themselves, and if gov- 
ernmental economy holds fast to the rule not to do 
for individuals what they should do for themselves, 
then we have a definite and workable rule for measur- 
ing the necessity and the justification for any proposed 
public expenditure.” 


It should be pointed out here that the taxing power, 
in whatever channel exercised, may and frequently 
does bring about changes or modifications in the 
industrial or in the economic life and habits of a com- 
munity, but these results are mere by-products inci- 
dental to the normal working of any tax system. 
These by-products may occur in the normal operation 
of real estate taxation or of sales taxes or of any kind 
of income taxes. For example, excise taxes on tobacco 
and liquor were directly influential in the growth of 
large scale production in these industries; the tariff 
on hats wiped out certain hand-labor industries in 


’For a full discussion of this topic, see my ‘‘An Ideal Tax 
System,”’ 14 Tax Magazine 334, June 1936. 

°See ‘State Inheritance Taxation,’’ 15 Tax Magazine 129, March 
1937; “Taxation of Life Insurance Companies,’’ 12 Tax Magazine 
223, May 1934. 

7See ‘‘An Ideal Tax System,”’ 14 Tax Magazine 334, June 1936. 

*See ‘‘The Field of Public Finance and Taxation,’’ 14 Tax Mag- 
azme 723, December 1936. 
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Italy ; and the tax on bank checks changed to a degree 
the methods of meeting personal money obligations. 
Of course the public financier should make an effort 
to minimize the economic effects of any kind of taxa- 
tion, but this is not the point at issue. The point to 
be emphasized is that the public financier should never 
use taxation for the express purpose of effecting 
economic or social changes or conditions.® 


On the other hand, it is necessary again to insist 
that the police power of the state exists for the express 
purpose of conserving the common welfare. Illustra- 
tions may be found in pure food legislation; the legal 
control of sanitation; pure water supply, city zoning 
and building construction; laws regulating the labor of 
women and children; the conservation of natural re- 
sources; and the devising of property through wills. 
The police power in the United States today is broad 
enough and inclusive enough in scope to ensure the 
amelioration and the equalization of social and economic 
conditions without using the taxing power as an 
auxiliary. For an example :—conspicuously connected 
with the question of using the taxing power for effect- 
ing the redistribution of wealth—if it is deemed to be 
against public policy to permit the perpetuation of 
any kind of estate from generation to generation, the 
states of the United States already have ample power 
to limit the rights of citizens in devising property 
through the making of wills or by the creation of any 
kind of trust, revocable or irrevocable. Naturally, if, 
in rare instances, the police power is inadequate to 
accomplish such a purpose, state Constitutions may 
be amended to permit appropriate legislation. 

The public financier contends therefore that there 
is no merit whatsoever in the claim that it is neces- 
sary to use the taxing power to ameliorate social con- 
ditions or to bring about an illusory redivision of 
wealth; but he does contend that the best interests of 
the state and of every citizen in the state are best 
conserved when the taxing power is used for one 
purpose only, namely, the collection of adequate rev- 
enues to meet the real necessities of the state. 

An additional comment should be made before we 
conclude this phase of our general discussion: In 
our zeal to use the machinery of taxation for the pur- 
pose of bringing about a hoped-for redistribution of 
wealth, and without any precise limitation to the size 
and scope of public expenditures, we are in a very real 
danger of impairing or destroying the capital assets 
of the community without doing anyone any good; 
but, on the other hand, with the inevitable result of 
impairing or destroying the incomes of thousands of 

citizens dependent upon the industrial or commercial 
utilization of these capital assets. 





®See my article, ‘‘Who Pays the Tax,’’ 12 Tax Magazine 414, Au- 
gust 1934, 
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In these days of huge expenditures for so-called 
social security, we are in a very real danger of for- 
getting that sources of public revenues are not in- 
exhaustible. We are so intent on spending for projects 
whose productivity is dubious, that we have apparently 
forgotten the soundness of this basic proposition. We 
are apparently proceeding on the assumption that, if 
alleged new public needs arise, new revenues will be 
miraculously forthcoming to meet these needs. At 
an early period in our history, when public wants 
were few and simple in their nature, there may have 
been some merit in the notion that public income 
should be adjusted to meet proposed public expenditures ; 
but, assuredly, such is not the case today. There is 
therefore increasing need in our day—nay, in this 
very year—to emphasize anew the patent fact that it 
is just as necessary for a state as it is for individuals 
to adjust expenditures to income. It is just as true 
in 1940 as it was in 1860 or 1880 that a state dare not 
impair its patrimony—that is to say, the capital assets 
of the community; and it is still fundamentally true 
that the state should take from individuals only a 
sufficient amount of money to meet the real needs of 
the state. When we get away from these fundamental 
principles—as we are undoubtedly doing today ; when 
we enter into a régime of punishing individuals or 
corporate groups of individuals; or when we make 
our chief aim the attempt to achieve visionary social 
readjustments through taxation measures, we are 
running a tremendous risk of destroying the very 
foundations of our public fiscal structure without 
helping anyone to achieve a greater income or to 
acquire greater purchasing power over goods, prop- 
erty, or services. 





3. The confusion of wealth and income concepts in 
relation to the demand for a general redistribution of 
wealth—A third cause of the current movement to 
use the taxing power to bring about an alleged revi- 
sion of the ownership of wealth lies in the current 
confusion as to the precise meaning of the terms 
“wealth,” “income,” and “distribution of wealth.” In 
the popular mind, the term “wealth” connotes money, 
or the control of money, or the alleged fact of the 
great inequity of incomes. That these popular notions 
are superficial and far from the truth can readily be 
proved if we will take the trouble to examine their 
real and precise economic character. Let us there- 
fore ask ourselves the very simple questions: What 
constitutes wealth and who now own the wealth we 
desire to redistribute? If we can answer these ques- 
tions in a practical, common-sense way, we shall 
readily rid ourselves of the confusion that surrounds 


these concepts today.?? In order to answer these 


See ‘‘The Taxation of Personal Property,’’ 9 Tax Magazine 212, 
June 1931, 
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questions, we do not need to use any technical terms 
or to indulge in economic theorizing or difficult analysis; 
we need merely to use our everyday common horse 
sense in getting at the facts that surround us everywhere. 

What is wealth? Many of us believe that wealth 
is money; but this concept does not square with the 
facts. Money and credit instruments, like bank checks, 
are not ends in themselves, but merely a convenient 
means for measuring the value of and effecting ready 
exchange in the market of: (1) those commodities, 
or (2) those species of property, like bonds or promis- 
sory notes, that represent the ownership of wealth, 
or (3) those services, such as the theatre, which satisfy 
wants. Indeed, we might destroy all the “paper 
money” in the United States—and yet there would 
be just as much wealth in the country as there was 
before. (Of course, individual claims to wealth would 
be impaired or destroyed.) 

What then constitutes the real wealth of a nation? 
Simply the goods or commodities that we enjoy every 
day, such as the ice cream or coca cola that disappears 
with one use, or furniture or machinery or factories 
or dwellings which may last for years. To these, of 
course, must be added the services which many of us 
prefer to material commodities, such as the services 
afforded by the movies, or bowling alleys, or baseball 
games, or transportation facilities. 

What, now, is a common sense method of judging 
as to the extent of the current distribution of wealth 
and services ?—By merely asking the simple question: 
Who own the commodities we call wealth, or who 
enjoy the services we enjoy every day? To put the 
question in another way: Who own the automobiles? 
The radios? Musical instruments? Good clothing? 
Telephones? Who use the services afforded by the 
bus lines? Improved roads? The theatre, etc., etc.? 
—The rich alone? Nonsense! In fact, in spite of 
the occasional poverty to be found in nearly every 
community, there never was a period in the history 
of the world when there was such a wide ownership 


of goods and services as we have in the United 
States today. 





We can strengthen our argument by asking another 
very pertinent question: How long a time elapses 
from the time a new luxury or convenience comes 
into existence until it is within the reach of the 
multitude? For example, those of us who were liv- 
ing in the eighties of the last century recall that the 
majority of families we knew had neither water nor 
toilet facilities in their houses. They took their baths 
in the wash tub in the kitchen. (The writer was 
sixteen years old when he made his second memorable 
trip by train—a distance of fifty miles from his home 
town.) They had oranges at Thanksgiving and 
Christmas, and they made ice cream on the Fourth of 
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July and at Christmas time.—Today? Where is there 
an urban or rural family that does not have these 
conveniences and scores of other things which we 
never dreamed of in those bygone days? The answer 
is obvious. 


We can put our question in yet another way: How 
much farther will the income of the average American 
family extend than the income of our fathers or 
grandfathers? Compare the eighteen eighties with 
1940: How much more will the average family in- 
come purchase in the way of food? Clothing? Edu- 
cation? Automobiles? Radios? Travel? Can any 
sane man deny the fact that the average man—the 
common man—enjoys a dozen commodities and serv- 
ices today where his grandfather had one? 


Some one may charge at this point that we have 
ignored the alleged fact that the ownership of real 
estate is not widespread. The answer to this charge 
is the very practical one that the ownership of real 
estate, as shown for example, by probate court records, 
is no longer an accurate measure of the distribution 
of wealth, for the simple reason that an increasing 
number of people—rich or moderately well-to-do— 
for one reason or another, prefer to have their wealth 
or property in some other form than that of real estate. 

But some one may now charge that we 
have evaded the main point at issue: namely, 
the alleged fact that the ownership of capital 
is narrowed down to a small class in the 
community. This charge, however, is based 
on mistaken notions as to the precise nature 
and implications of the terms “capital” and 
“capitalist.” In the popular mind the term 
“capitalist” is synonymous with “rich man;” 
but this concept does not square with the 
facts. A capitalist is merely one who owns 
capital, although he may not directly con- 
trol its use. A laborer who has a savings 
bank account, or a baby bond, or a postal 
savings deposit, is as truly a capitalist as a banker or 
a manufacturer. Capital ownership, of necessity in 
our day, generally takes the form of ownership of 
factories, railroads, machinery, etc., through the own- 
ership of such securities as mortgages, stocks, bonds, 
promissory notes, or through the possession of life in- 
surance policies. We can readily see therefore that 
there would be no more direct control of individual 
ownership of capital even if we changed the present 
industrial society into a socialistic or communistic 
one. Modern industry and commerce are too complex 

for direct control. It is noteworthy, however, that 

even yet there is a vast amount of industry and trade 
directly controlled by small capitalists. 

Now the main point for our discussion is: Who 
own the securities that represent capital investment? 
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We can answer the question by putting it in another 
form: Who, for example, own the stocks and bonds 
of the American Telegraph and Telephone Company, 
or the United States Steel, or our railroads, or United 
States bonds, or the investments of Life Insurance 
Companies? Accurate statistics, available to any one 
who wants the truth, show that hundreds of thousands 
of ordinary people own them—people whom we never 
think of as capitalists, yet they are nevertheless 
capitalists in the true sense of the word. Indeed, we 
have a multitude of facts to prove that there has 
never been a time in this country’s history when it 
has been easier than it is today for the great mass of 
people to become real capitalists through a multitude 
of agencies that never existed a generation or so ago. 
We must logically conclude therefore that, if we apply 
our good common sense to the notion of wealth and 
property distribution, we already have a fairly rea- 
sonable diffusion of wealth without adopting the 
doubtful expedient of using taxation machinery for 
the purpose. 


But, some one may say: 


“You are drawing a red herring across the trail. We are 
not talking about wealth as you define it. We have something 
else in mind. We are talking about the inequality of incomes 
and the necessity of using the machinery of taxation in order 


“Oy . 
he public financier contends 


that there is no merit whatsoever in the claim that it is neces- 
sary to use the taxing power to ameliorate social conditions or 
to bring about an illusory redivision of wealth; but he does 
contend that the best interests of the state and of every citizen 
in the state are best conserved when the taxing power is used 
for one purpose only, namely, the collection of adequate rev- 
enues to meet the real necessities of the state.” 





to bring incomes to a more nearly common level. We con- 
tend that a more equitable division of incomes would result 
in a wider distribution of wealth and property.” 


This is a very alluring contention, but is it tenable? 
Do the actual facts support the contention that there 
is such a vast inequality in incomes as some of us are 
prone to believe? 

So far as exact statistical evidence can be secured, 
(and income statistics are as yet far from exact), the 
total income of the people of the United States in 
1939 was roughly sixty billion dollars. Of this 
amount, approximately fifteen per cent went back 
into industry and trade to replace capital goods in 
the form of worn-out machinery, buildings and other 
equipment; labor received approximately sixty-four 
per cent in wages and salaries; capitalist owners of 
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securities received approximately twelve per cent in 
the form of interest; owners of real estate received 
about five and five-tenths per cent in rents and royal- 
ties; and the remainder, three and five-tenths per 
cent, went to enterprisers in the form of profits. 

These statistics, put out by the Federal Govern- 
ment, are admittedly very inexact and misleading, 
inasmuch as they do not show the further subdivision 
into such categories—to cite only one example—as 
wages received by labor in the form of domestic serv- 
ice. With such items included, the amount received 
by wage earners would be at least seventy per cent 
of the total national income. 

Much has been made of federal income tax returns 
as affording alleged proof that a very small percentage 
of the entire population receives the lion’s share of 
the national income; but these returns are far from 
showing with any degree of precision the income of 
the various economic groups, inasmuch as they do 
not include thousands of tax-exempt incomes; nor do 
they show the thousands of incomes below the border 
line of taxable incomes; nor do they show the true 
income of that portion of the population engaged in 
agricultural pursuits. We can therefore confidently 
assume that, if we had accurate and reliable statistics 
of all incomes, large and small, we would have a far 
different picture of the distribution of income than 
that now prevalent in the minds of many of our en- 
thusiastic but misinformed social reformers. 

In this same connection, there is another angle of 
approach to this question of the use of tax machinery 
to cure the alleged disparity in incomes and con- 
sequently to effect a new distribution of wealth and 
property. I refer to the proposition, generally ignored 
by students of this form of taxation, that a very large 
portion of our difficulties in the current depression, 
and in every other depression in our history as well, 
lies not in the alleged fact that incomes for the most 
part have not been fairly and equitably divided, but 
in the fact that the recipients of incomes of every 
sort—wages, interest, rent, profits—have not been 
able to hold on to what they had. Through ignor- 
ance, or ill-considered buying, or foolish investments, 
or foolhardy optimism, or foolish mortgaging of the 
present and the future by ill-timed borrowing to 
gratify present wants, they have lost that which once 
was theirs—and now they blame society, or the “capi- 
talistic system”, or the government, or Wall Street, 
for the consequences. 

There are thousands of illustrations of the truth- 
fulness and the importance of this proposition. For 
example, here is a Mayflower pilgrim: In conjunc- 
tion with John Alden, Myles Standish, and others, he 
became a land promoter. He died in 1684, owning 
several thousand acres of land in central Massachu- 
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setts. His son and grandson managed to add to their 
inherited holdings; and then each succeeding gen- 
eration went from bad to worse until 1816, when the 
then owner lost the last vestige of his inheritance 
and died penniless. (Remember that this was in what 
we now Call the super-golden age of economic equality. ) 

A second object lesson: About the time of our 
Civil War, there was a farmer in the Ohio Valley who 
had accumulated 2000 acres of rich land. He had 
eight sons, each of whom inherited 250 acres of un- 
encumbered land at the father’s death. In spite of 
the fact that this was another period called the golden 
age of equality of opportunity, only one of the eight 
sons had managed to keep his farm intact at the time 
of his death. Why did these men as well as thousands 
of others fail to hold on to what had once been theirs? 
—Speculation; getting into unaccustomed side lines; 
poor management; and inability to finance their affairs. 

Coming down to the present time, here is another 
actual illustration that can be duplicated a thousand- 
fold: A group of ten men were graduated from 
college in 1920. They started out with equal opportu- 
nities. They had approximately similar incomes until 
the crash in November, 1929. In 1935, five of them 
were on relief, or living with their more thrifty rela- 
tives ; two were on the verge of bankruptcy ; two man- 
aged to own their own homes and had enough to tide 
them ovtr the depression; one only had managed to 
own his home and had other real estate as well. These 
simple illustrations, one taken from colonial days, one 
from the golden age of opportunity just succeeding 
the Civil War, and one from the hectic nineteen twen- 
ties and thirties, are typical of thousands of cases 
where initial equality of incomes resulted in gross 
inequality in the ownership—that is to say, in the 
distribution of wealth and property. In other words, 
current inequality in the distribution of income and 
property and wealth is the fault, to a greater degree 
than many of us are willing to believe, of individuals 
themselves, and not of the innate character of the 
current economic system. Therefore, it can be clearly 
seen, that this fault can never be remedied either under 
the police or the taxing power of the state. 

As a sort of corollary to the last proposition it may 
be worth while to suggest that in 1940 it is still neces- 
sary to consider, to a far greater degree than we 
are doing, the old-fashioned doctrine of self help and 
personal thrift. If the people of the United States 
have the will and the courage to face the truth, we 
shall be compelled to confess that the majority of us 
are just now in distress because of our stupid blind- 
ness in believing that there could be no end to the 
Fool’s Paradise in which we lived from 1925 to No- 
vember, 1929. Beguiled by the insidious lure of in- 
discriminate installment buying, we bought milk and 
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honey without money and without price; and, be- 
guiled by the false lure of getting rich quick through 
stock speculation, we mortgaged our present and 
future prospects for years to come. To strengthen 
this point, may I quote from my testimony on unem- 
ployment insurance before the Ways and Means 
Committee of the Federal Congress, March 30, 1934: 
“When we calmly review the causes that have brought us into 
the present ‘mess’, we shall be compelled to confess that all 
of us—bankers, industrial and financial leaders, farmers, labor- 
ers, consumers—have all been equally guilty of ignoring and 
violating common sense rules of banking, investment, and 
credit expansion, and have been living beyond our means 
privately and publicly. By this token, the way out is complex, 
involved, and long-drawn-out. It does not involve any arti- 
ficial machinery such as wholesale unemployment insurance, 
nor the use of taxation machinery to effect a redistribution 


of wealth; but it does involve a return to common-sense 
principles underlying business and personal and public finance.” 


Il. Effects of Taxation on the 
Redistribution of Wealth and Income 


We have now made a critical examination of the 
forces that have led to the cry for the use of taxation 
for bringing about an ostensible equalization of 
wealth and income, seeking to show that it is neither 
Wise nor necessary to use tax agencies for such a 
purpose. It is now our task to discuss the probable 
outcome of any tax legislation primarily designed 
to achieve this objective. In opening the discussion, 
let us assume, for the sake of argument, that we all 
agree to enact suitable federal and state legislation 
for the avowed purpose of redistributing incomes and 
wealth through the use of higher taxes on personal 
and business incomes and on estates and inheritances. 
—How much good willit do? In answering the ques- 
tion, let us drop all technical terms and sentimental 
theorizing and resort to plain common-sense thinking. 

1. How wealth is distributed—In the first place, 
we must clearly recognize the fact that the only way 
to distribute wealth in our complex age is through 
the prior distribution of personal incomes; and the 
only way to distribute incomes is through the chan- 
nels of land rents or royalties, profits, interest on 
capital investment, and wages or salaries for physical 
or mental labor performed. In the second place, these 
incomes must be exchanged for commodities or serv- 
ices; and, in the third place, we must assume that 
everyone will at least be thrifty enough to exchange 
his income for commodities of a more or less perma- 
nent nature, else there never can be anything ap- 
proaching equity in wealth distribution. To prove 
this last statement, we need only to point out that 
if one group of income receivers exchange their in- 
come for those forms of wealth which disappear with 
one use, or for services, like the movies, which are 
evanescent, while others exchange their incomes for 
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commodities fairly permanent in character, then, no 
matter what size the original incomes may have been, 
there will inevitably be the same old unequal dis- 
tribution of wealth and property that exists today. 
Therefore it is clear that no system of taxation can 
remedy such a situation. 

2. The effect of expenditures of tax funds.—Sup- 
pose now that we spend tax funds for the express 
purpose of redistributing incomes.—How will the ex- 
penditure increase the income of wage earners, or 
capitalists, or land owners;‘or small business enter- 
prisers? In the first place the effect must depend 
primarily upon the direction which public expendi- 
tures take. Suppose, for example, we spend addi- 
tional millions on our already gigantic navy, what 
possible direct influence will this have on your in- 
come or mine, especially when we consider the fun- 
damental principle that wages depend primarily upon 
the productivity of labor? Is it not clear that such 
expenditure cannot possibly make us generally more 
productive nor increase our incomes? ‘True, such 
expenditure may divert capital from other industries 
to the building of battleships and their maintenance, 
thus creating more employment in a limited area; but 
at the same time the operation may take needed 
funds from private industries which in the long run 
may be highly productive and eventually give perma- 
nent employment to more men than would be em- 
ployed in the expansion of the navy. There is also a 
strong probability that such gigantic expenditures 
will compel thousands of us with smaller incomes to 
dig down into our pockets for more money to pay the 
bill, in which case we shall have less for buying com- 
modities and services which would lessen instead of 
increase our wealth. (The lower income classes of 
Great Britain furnish a conspicuous example of this 
situation today.) 

Again let us assume that the federal and state and 
local governments add thousands of men to the public 
payroll,—will this procedure enable laborers generally 
or any other classes of income receivers to secure a 
larger share of wealth through larger personal in- 
comes? Obviously not. Since some one must ulti- 
mately pay the resultant tax bill, such a procedure 
will inevitably work hardship to thousands of small 
real estate owners, and to thousands of widows whose 
sole income is derived from so-called “unearned” in- 
comes derived from the modest ownership of securi- 
ties or from life insurance annuities. The financial 
condition of hundreds of municipalities today is evi- 
dence of the fallacy of placing men on the public pay- 
roll in the hope of spending our way thus to greater 
productivity and to greater community income. 

Enthusiastic proponents of increased expenditures 
for gratuitous old-age pensions and other forms of 


















free social security have insistently contended that 
such expenditures will bring about a better distribu- 
tion of wealth. But the experience of those states 
that have tried out large and gratuitous old-age pen- 
sion or social security schemes does not bear out this 
contention. Perhaps the most effective answer to 
the contention has been given by an English econ- 
omist, Harold Cox, as he comments on the alarming 
increase in expenditures by the British national treas- 
ury during recent years for all forms of social se- 
curity. (The total cost for 1935 was more than seven 
hundred fifty million dollars—a greater sum than the 
total national expenditure for all purposes in Great 
Britain in 1914.) Mr. Cox says:" 



























































“Some social services are such as the normal man should 
pay for out of his own pocket. The figures of the total cost 
of social security suggest that the British Government, for 
many years, has been letting money go without sufficient inquiry 
as to whether the expenditure has been in all cases justifiable. 
... Stricter supervision is essential. It is not only the interest 
of the taxpayer that is at stake, but also the interest of many 
recipients. One must not forget that money which anybody 
receives as a free gift has a very different effect on the men- 
tality of the recipient than money he receives by his own exer- 
tions . . . and it is well from the national point of view to 
remember that it is the self-supporting citizen who constitutes 
the strength of the nation.” (Italics supplied.) 


What Professor Cox said of Great Britain in 1935, is 
equally applicable to every community in the United 
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States in 1940; and he might well have added that it 
is the self-supporting citizen who makes it possible 
to produce more wealth. Mr. Cox, you will note, says 
not a word about the effect of all this excessive ex- 
penditure, with its concomitant crushing burden of 
taxation on the general redistribution of wealth in 
Great Britain, for the simple reason that there is 
nothing favorable to say.’* He did have a great 
deal to say, however, about the increasing tax bur- 
dens on the average citizen, which cut down his ex- 
penditures for goods and services which constitute 
his share in the distribution of wealth. 


Finally, the proponents of the use of tax agencies 
for the purpose of redistributing wealth overlook the 
fundamental principle that the only way to distribute 
more wealth is to produce more goods. Taxation 
cannot of itself produce more wealth, and cannot 
therefore have any direct or magic effect upon the 
great mass of incomes which may be exchanged for 
goods and services. It is not a popular notion in 
this day, but it is nevertheless fundamentally true, 
that the only way for laborers or enterprisers to get 
more is to produce more. If the people of the United 
States during the last ten years had spent the same 
amount of energy in removing the inhibitions on 
industry and commerce that they have expended in 
tax legislation devoted to illusory schemes for a gen- 
eral redistribution of income and wealth, they would 
all be far better off economically than they are today. 


3. Conclusions.—Our conclusions are obvious: 


(1) Let us get back to the legitimate field of public finance 
and taxation. 


(2) Let us put an end to illogical attempts to classify 
incomes as earned and unearned, with the consequent rela- 
tively greater tax burden on so-called “unearned” incomes— 


a burden which crushes the moderately well-to-do instead 
of “soaking” the rich. 


(3) Let us use the police power, whenever and wherever 
necessary, to rectify any evils which arise in connection with 
the accumulation and exploitation of men or wealth. 


(4) Let us ever keep in mind that the so-called maldistri- 
bution of wealth is caused in very large measure by the lack 
of foresight and thrift in the protection and conservation of 
personal incomes and wealth. 


(5) Let us frankly and honestly recognize the fact that 
there is no precise, direct relation between public expenditures 
and distribution of income or wealth. 

If we would recognize these simple propositions 
and act accordingly, we should very soon relieve the 
field of public finance and taxation from those inhibi- 
tions that today threaten to mar if not to destroy 
the public fiscal structure. 


11 Confirmed by his correspondence with the author of this article, 


1935-1936. 


2 For further corroboration of Professor Cox’s comments, see 
Premier Ramsey MacDonald’s speeches, September-October, 1931; 
Report of May Committee on Public Expenditures, 1931; Report of 


Royal Committee on Unemployment Insurance, 1932, 
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HE Amended Law on Social Security of August 

10, 1939, drastically changed the “insurance pre- 

miums” and “insurance” benefits in the federal 
old-age and survivors insurance, as may be seen from 
the following table: 

Table 1. 
Illustrative Monthly Old-Age Insurance Benefits 
(beginning January 1, 1940)* 





Amended law Amended law 





Married Married 
Prior (wife Prior (wife 
law Single at 65) law Single at 65) 
Years of Average monthly wage Average monthly wage 
coverage: of $50 of $100 
SP $20.60 $30.90 § ikke $25.75 $38.63 
5... - $95.00 21.00 31.50 $17.50 26.25 39.38 
6..... Be 22.00 33.00 22.50 27.50 41.25 
20....s.. eee 24.00 36.00 32.50 30.00 45.00 
30..... B50 26.00 39.00 42.50 32.50 48.75 
4O:....... FSO 28.00 40.00? §1.25 35.00 52.50 
Years of ‘Average monthly wage Average monthly wage 
coverage: of $150 of $250 
: Re eee $30.90 $46.35 ee $41.20 $61.80 
5... .$20.00 31.50 47.25 $25.00 42.00 63.00 
10. ... 2750 33.00 49.50 37.50 44.00 66.00 
20.... 42.50 36.00 54.00 56.25 48.00 72.00 
30...... Bes 39.00 58.50 68.75 52.00 78.00 
40 ..... GIS 42.00 63.00 81.25 56.00 84.00 


Tax or Insurance? 


The idea of insurance is greatly lost in these bene- 
fits. The lower wage groups and particularly the 
groups with short coverage receive considerable and, 
one may say, unearned benefits in comparison with 
higher wage groups and with groups of long coverage. 





Professor at Northwestern University, Evanston, III. 
1An individual must earn at least two hundred dollars in each 
year of coverage, or the benefits will be somewhat lower. 
*It should be forty-two dollars but all pensions are limited to 
eighty per cent of monthly wage. 
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By Paul Haensel * 


Of course, it was the intention of the Social Secu- 
rity Board to give considerable benefits to the low- 
paid workers and for short coverages,—so as to 
counteract the demands of the “Townsend” people 
and “ham and eggs” demagogues. But why was it 
necessary to do it at the cost of insured persons of 
long coverage and of higher paid wage groups? 

In a few years (from 1949 on) the insurance pre- 
mium (or, rather, “tax” for many) will amount to 
six per cent of wages payable: three per cent by em- 
ployer and three per cent by the employee. In an 
economic sense it is a six per cent tax on wages irre- 
spective of who actually brings the money to the 
Treasury (cf. below). On this basis we have to ap- 
preciate all benefits given by the new Act. 


Disadvantages for Single Men 


In almost all cases the prior law was more bene- 
ficial for single men. 
his wife did not reach the venerable age of sixty-five. 
The statistics show, however, that when men are 
sixty-five the average of their wives is only fifty- 
eight. This means that on the average a married 
couple must wait seven years before they both will 
be entitled to increased benefits provided for married 
couples. Many husbands will die in the meantime 
and then the widow will be entitled to only half of 
her husband’s pension when she herself will reach 
the age of sixty-five (see Table 3, below). 


A man is considered single if 


The comparatively low benefit for a so-called “single 
person” is further reduced by the fact that (according 
to the Census of 1930) of one hundred men sixty-five 


3 American Labor Legislation Review, September, 1939, p. 105. 
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years of age nine never married and twenty-eight are 
not married at the time.* Consequently, old-age 
benefits for thirty-seven per cent of all cases at sixty- 
five will be particularly low until their death. An- 
other group will disappear from the rank of those 
who are entitled to married couples’ benefits because 
of ineligibility for the following reasons: wife’s death; 
divorce ; when the wife becomes entitled to a monthly 
insurance pension equal to or exceeding one-half of 
her husband’s monthly insurance benefit, in her own 
right as a former worker; when the married people 
did not live together at the time of the pension ; when 
the wife has married the insured person at the time 
he was already sixty years of age or over; when be- 
coming a widow, she was not married at least twelve 
months before; a widow may not remarry, or she 
loses her late husband’s pension rights. 

Another serious restriction consists in the provi- 
sion that pensions are withheld entirely, if the hus- 
band continues to remain in any covered employment 
after reaching the age of sixty-five and earning for 
wages fifteen dollars or more a month. Most of the 
married couples will not be able to afford leaving 
employment, particularly when the wife is still under 
sixty-five since in most cases the benefits given (espe- 
cially to the so-called “single persons”) would be com- 
paratively very low and out of any proportion to their 
regular wages or salaries, for instance, only fifty-two 
dollars a month in case of a person with an average 
monthly wage of $250 and more after thirty years 
of coverage. The actual amounts of pension may be 
even less than given in the table, if in some years 
the insured person earned less than $200. 

Let us take the law in a long run and for a major- 
ity of people reaching sixty-five after some thirty and 
forty years of coverage. The transition period for 
short coverages is simply an “unearned” benefit which 
has no right to be called insurance in any sense of 
this word. The real test of the law is the six per cent 
premium paid for some thirty or forty years. There 
might be about four million of such people in 1965.° 
We begin with so-called single persons which may be 
as many as forty per cent of the total or more con- 
sidering the many restrictive conditions stated above. 

The fifty-dollar-a-month wage group will receive 
a life pension of twenty-six dollars after thirty years 
of coverage and twenty-eight dollars after forty years. 
The total premiums paid in their case will have 
amounted, at six per cent, to $1,080 and to $1,440 
respectively, but in terms of an annuity at three per 
cent compound interest their tax payment amounted to 

* Ibid. 
5 Cf. Social Security Bulletin, December, 1939, p. 22. 
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about $1,764 and $2,796. The actual value of their 
life-long pension at sixty-five will be approximately 
ten times their yearly benefit or some (261210) 
$3,120 and (281210) $3,360 respectively. In terms 
of the American Standard Annuity Schedule ® in pri- 
vate insurance business the value of twenty-six dollars 
per month life annuity at sixty-five is $3,641 and of 
twenty-eight dollars per month life annuity is $3,921. 
Consequently, the fifty-dollar wage group fares more 
or less satisfactorily and the ultimate result is suffi- 
ciently profitable. 


Disadvantages of Long Coverage and for 
Higher Wage Groups 


Much less profitable is the Social Security Insur- 
ance for the higher wage groups, as may be seen 
from the following table: 

Table 2. 


‘‘Single’’ persons 
The 50-dollar Wage Group 


Total security 

6% tax paid 
(with 3% Value of Net ultimate 
comp. pension = gain (+) or 





Monthly interest on 10 times the loss (—) 
Years of pension each yearly yearly (col. 4 minus 
coverage at 65 instalment) benefit col. 3) 
1 2 3 4 5 
30 $26 $1764 $3120 +$1356 
40 $28 $2796 $3360 +$ 564 
The 100-dollar Wage Group 
30 $32.50 $3528 $3900 +$ 372 
40 $35 $5594 $4200 —$1394 
The 150-dollar Wage Group 
30 $39 $5292 $4680 —$ 612 
40 $42 $8391 $5040 —$3351 
The 250-dollar Wage Group 
30 $52 $8820 $6240 —$2580 
40 $56 $13,986 $6720 — $7266 








From this table it is evident that the old-age pen- 
sion arrangement for “single” persons beginning with 
approximately the one-hundred-dollar-a-month wage 
group is decidedly unprofitable and in the upper 
brackets greatly unfair. The latter pay a high tax 
and penalty running into thousands of dollars and 
this is done for providing “unearned” benefits to the 
particularly low wage groups. 


Survivor Benefits 


This great unfairness is mitigated by the provi- 
sion that very favorable “survivor benefits” are intro- 
duced for a surviving widow, if she is sixty-five or 
over, or for a widow with a child not over eighteen 
or for an orphan child under eighteen or for a fully 


6 Best’s 1939 Illustrations, p. 623 reckons a one hundred dolla! 
a month life annuity at the age of sixty-five to be warth $1,167. 








Jun 


dep 


seel 


Ye 
cove 


ate 
or 


1us 


June, 1940 


dependent parent over 05 years of age. This may be 
seen from the following table. 


Table 3. 
Illustrative Monthly Survivor Benefits 
(Beginning January 1, 1940) 





One child Widow, Widow 
or parent 650r andone 
65 or over over child 


One child Widow, Widow 
or parent 650r andone 
65 or over over child 





Years of Average monthly wage of Average monthly wage of 








coverage : deceased, $50 deceased, $100 
3 $10.30 $15.45 $25.75 $12.88 $19.31 $32.19 
5 10.50 $5.75 26.25 43.43 19.69 32.81 
10 11.00 16.50 27.50 13.75 20.63 34.38 
20 12.00 18.00 30.00 15.00 22.50 37.50 
30 . 13.00 19.50 32.50 16.25 24.38 40.63 
40.... 14.00 21.00 35.00 17.50 26.25 43.75 





Years of Average monthly wage of Average monthly wage of 





coverage : deceased, $150 deceased, $250 
3... .GES.45 $23.18 $38.63 $20.60 $30.90 $51.50 
5 45.75 23.63 39.38 21.00 31.50 52.50 
10 . 16.50 24.75 41.25 22.00 33.00 55.00 
20.... 18.00 27.00 45.00 24.00 36.00 60.00 
30 . 6 29.25 48.75 26.00 39.00 65.00 


40.... 21.00 31.50 52.50 28.00 42.00 70.00 





The generous pensions provided in these cases will 
again be of very little value for the majority of cases 
after thirty and particularly after forty years of cover- 
age, however. This will be for the following reasons: 


Many widows will have to wait until they them- 
selves reach the age of sixty-five or else they are not 
entitled to the benefits. If they remarry, they loose 
their previous rights for a pension. They may them- 
selves have belonged to the employee class and may loose 
their late husband’s pension on account of their own 
pension rights. Many widows will die before they reach 
the age of sixty-five. All six percent premiums accumu- 
lated in the name of their deceased husbands will go 
astray and never reach any of his or her relatives, not 
even their adult children or minor grandchildren. 


It is true, that the law provides a pension for the 
widow when she has a child of under eighteen (or only 
sixteen, if the child does not attend a school regularly) 
years of age (see column: “Widow and one child” in 
Table 3, above). Unfortunately, this will very seldom 
be the case for those insured persons who were covered 
for thirty and particularly for forty years, i. e., in most 
cases in the long run. How many people have children 
under eighteen when they reach the age of sixty- 
five or have been insured for forty years? Conse- 
quently, those who paid their insurance tax for thirty 
or forty years will only in comparatively few cases 
secure a benefit for their widows and children. When 
the father dies, in some cases a child will be com- 
pelled to look together with his mother for an employ- 
ment at the age of sixteen instead of going to school 
and to loose the pension rights for himself and mother. 

A fully dependent parent may also aspire for his 
deceased son’s pension (fifty per cent of it), but how 
many such parents exist in this world after the son 
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is himself insured for some thirty or forty years 
and is himself approaching the age of sixty-five? 

Consequently, the monthly survivor benefits shown 
in Table 3 will have application in comparatively few 
cases and often for a short time only (for instance, 
only so long as the insured person’s child reaches the 
age of sixteen or eighteen), at any rate with reference 
to people who paid their insurance for some thirty 
or forty years. 


The survivor benefits provided in the new law have 
great importance and will relieve many cases of ut- 
most need when a father dies in his prime years after 
a short time of coverage. The benefits are generous 
in such cases, although not seldom will they be smaller 
than could be secured in a private insurance company 
at six per cent premium: besides, a company would 
pay insurance in a lump sum without any encum- 
brances and conditions which are needed for a social 
security survivor benefit. 


Low Death Payments 


In this respect when no near relatives of the kind 
mentioned in Table 3 exist, only ridiculously low 
lump sum benefits to survivors (to the widow or 
widower, or any adult child or children or, if no chil- 
dren left, to the parents) are paid, namely, a sum of 
six times the monthly benefit which would have been 
paid to the insured if he would have reached the age 
of sixty-five and remained single as may be seen from 
Table 4. 

Table 4. 
Illustrative Lump-Sum Death Payments 
(Beginning January 1, 1940) 


Average monthly wages 





Years of coverage $50 $100 $150 $250 
_ aor se Sip eusseea ratte $123.60 $154.50 $185.40 $247.20 
eT ee 157.50 189.00 252.00 

SERRE ent a aCe 132.00 165.00 198.00 264.00 

BI cicis Sar eamaoas ave aie 144.00 180.00 216.00 288.00 

BPs socreoia wei ie esenarsherens 156.00 195.00 234.00 312.00 

PE cries eosen myer 168.00 210.00 252.00 336.00 


In other words, in the one-hundred-dollars-a-month 
wage group the survivor’s lump sum benefit would 
amount to only one hundred eighty dollars after 
twenty years of coverage and to only two hundred 
and ten dollars after forty years of coverage, although 
the six per cent tax collected for his insurance 
amounted to $2880 (or, in terms of a three per cent 
compound interest annuity, it amounted after forty 
years to $5594) ; in the two hundred and fifty dollar 
wage group the survivor’s lump sum benefit will 
amount to two hundred and eighty-eight dollars after 
twenty years of coverage and to only three hundred 
and thirty-six dollars after forty years of coverage, 
although the six per cent tax collected for his insur- 
ance amounted to $7200 (or, in terms of a three per 
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cent compound annuity, after forty years to $13,986). 
Evidently, these lump sum survivor’s “benefits” are 
simply ridiculous. An even more cruel result follows 
when no widow, children or parents survive (for in- 
stance, only nephews, sisters or brothers): only the 
expenses of the burial of the deceased will be repaid. 


Unfair Treatment of Higher Wage Groups 


In general, the lower wage group and particularly 
the short time coverage are put in a more favorable 
position not only with reference to the death benefits 
but with reference to all old-age benefits. For in- 
stance, a worker who is single or married to a woman 
under sixty-five years receives in the two hundred and 
fifty dollar wage group in equal conditions only twice 
as much pension benefit as a worker in the fifty dollar 
wage group although the tax paid in his case was 
five times as large every year. And a similar ever- 
rising disproportion exists with reference to all wage 
groups with each step they rise (see Table 1). 


Of course, no insurance company is doing anything 
of this kind and our Old-Age Security Act is simply 
imposing an unwarranted tax on higher wages (with- 
in. the two hundred and fifty dollars a month wage 
level) for the sake of providing greater and “un- 
earned” old-age benefits for the less fortunate wage 
earners. In terms of an ordinary life annuity of a 
private insurance company the disadvantage in the 
insurance benefit (for the two hundred and fifty dol- 
lar wage group in comparison with the fifty dollar 
wage group) amounts to $9,243 after ten years of 
coverage and to $11,763 after forty years of coverage. 
This is the ultimate tax which the two hundred and 
fifty dollar wage participant actually pays (receiving 
a life annuity worth only $7,842 instead of $19,605, as 
it should be). If we assume that the normal benefit 
in the two hundred and fifty dollar wage group 
after forty years of coverage should be only fifty-six 
dollars a month for life after the age of sixty-five 
(as it is actually in our law and which amounts to a 
purchase value of $7,842 and is, no doubt, a very low 
compensation), then a five times lesser annuity for 
the fifty dollar wage group would and should have 
a value of only $1,568 and yield only eleven dollars 
and twenty cents a month for life.*? At any rate, this 
shows the enormous financial importance of even 
small differences in the monthly benefit rates. 





7 All these calculations are based on the assumption that a one 
hundred dollar life annuity is purchased according to the American 
Standard Annuity Schedules (Best’s Illustrations, p. 623) for $1,167 
at the age of sixty-five. Consequently, a twenty-two dollar per 
month life annuity is worth $3,081 and a twenty-eight dollar per 
month annuity is worth $3,921 (for the fifty dollar wage group). 
The annuity should be a five times greater annuity (for the two hun- 
dred fifty dollar wage group which paid five times greater tax) or 
be $15,405 (instead of the actual $6,162) and $19,605 (instead of the 
actual $7,842 which is the value of a monthly annuity of fifty-six 
dollars paid to pensioners in the two hundred fifty dollar group; 
see Table 1). 
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Consequently, under the existing arrangements a 
considerable disadvantage or, rather, a penalty and 
tax are imposed on the upper wage groups, particu- 
larly in prolonged coverage, and extremely generous, 
unearned pensions are granted to lower wage groups, 
out of any proportion to their monthly contributions, 
particularly for short coverages. This applies to the 
regular primary benefits and to the survivor benefits 
as well. The 1935 Law was somewhat less generous 
to the lower wage group and substantially fairer to the 
higher wage group (see Table 1). 


There was no justification whatever for such a 
change. If the government wanted to give doles and 
preferences to the lower wage groups when they reach 
the age of sixty-five it should be done out of general 
taxation and not at the cost of other wage earners 


who cannot resist and protect themselves against un- 
fair treatment. 


Conflict with Old-Age Assistance 


The whole approach is also in a strange conflict 
with the provisions of the old-age assistance: an 
insured single person with a fifty dollar average wage, 
after having paid insurance for forty years, is entitled 
to a monthly pension of only twenty-eight dollars 
(thirty-two dollars and fifty cents under the old law; 
both being quite generous considering the small 
amount of tax paid for this privilege), whereas needy 
aged persons receive now in California, without ever 
having paid the insurance tax, thirty-two dollars and 
forty-six cents a month assistance. This shows con- 
clusively that any “assistance” (in substance, charity) 
help should never go above very narrow limits or else 
it would create a natural resentment from the com- 
pulsorily insured persons. This side of the whole 
problem is strangely misunderstood by all demagogues 
who plead for high old-age assistance help far beyond 
the prevailing twenty dollar average. It was a definite 
mistake of the new (1939) law to increase the federal 
share for this purpose, matching up old-age assistance 
help up to forty dollars. By this I mean that raising 
the contributions of the Federal Government from 
maximum fifteen dollars to maximum twenty dollars 
a month in the old-age assistance (as provided now by 
the Act of August 10, 1939) will result in abnormally 
high (in comparison with insured old-age pensions) 
monthly doles in rich states, like California, and re- 
lieve the situation very little in comparatively poor 
states, which cannot afford to pay their needy population 
adequate allowances. Such states, like Mississippi, 
South Carolina and Georgia pay only about eight 
dollars a month (of which fifty per cent is borne by the 
Federal Government) to their needy old people at 
the present time. They are too poor to pay more! 
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Necessary Change 

These considerations convince me that I was right 
in my contentions presented to the Committee on 
Ways and Means, House of Representatives,* 
namely: (1) certain old-age non-contributory pen- 
sions should be given to all citizens (if they are not 
liable to an income tax) at the age of sixty (women) 
and sixty-five (men) whether from state or federal 
sources, or both. We may begin with a monthly pen- 
sion of some twenty dollars (thirty or thirty-five 
dollars for a married couple) in all and every branch 
of industry, trade or occupation including agricul- 
tural population, servants, etc., and in addition (2) a 
regular compulsory old-age insurance of industrial 
workmen and city population, based on a pay-roll tax. 

This regular old-age pension system should be 
organized on normal insurance principles, equally 
fair to all participants, and based on a three per cent 
compound interest scale. If the scheme is considered 
to be too costly, the compulsory insurance should 
embrace all wages up to one hundred and fifty dollars 
a month only, instead of the present two hundred 
and fifty dollar limit. Survivors’ benefits should be 
given on the usual principles adopted in private in- 
surance companies. 

The dual system: (1) all round old-age assistance 
and (2) old-age insurance will eliminate the necessity 
of adopting compulsory insurance for agricultural 
labor, etc., where it is difficult to organize and will 
permit to lower the monthly benefits in the com- 
pulsory insurance. 

The necessary funds for the general old-age as- 
sistance may be secured by any general tax of the 
sales tax type ® and the necessary funds for financing 
the compulsory old-age pension system would be se- 
cured, as is done now, through a pay-roll tax. 


Insurance, Not Tax, Needed 


Any pay-roll insurance tax for old-age security is 
simply a system of compulsory saving: any tax fea- 
tures are alien to the very idea of old-age insurance. 
The framers of the new law tried to introduce too 
many “social” features and they have destroyed the 
financial soundness of the whole scheme and created 
an unfair tax. At the present time when the premiums 
are low there is hardly any opposition (except, per- 
haps, the unfair treatment of so-called “single” per- 
sons who may not get any benefit at all), but in the 
future when the rate will rise to six per cent and the 
benefits for many people will be absolutely inade- 
quate and much lower than could be secured (at six 





*Committee on Ways and Means, House of Representatives, 
Seventy-sixth Congress, First Session, March 7, 1939, Hearings, 
Social Security, p. 1355 and in Taxes—-The Tax Magazine, April, 1939. 

® The justification for such a policy is presented in my statement 


Neleee: tee Cuananienes on Ways and Means and in Taxes—The Tax 
Magazine, April, 1939. 


A SOCIAL SECURITY TAX OR INSURANCE? = 
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per cent) in an insurance company, the “unfair” tax 
surely will be resented. For many people all accumu- 
lations from the tax will be lost (for those who will 
remain in employment after sixty-five, or for those 
who have no minor children, etc.). 

It is difficult to compare the benefits of the Social 
Security Act with the provisions of private insurance 
companies which give regular death benefits, sur- 
render values, paid-up policies, profit sharing, etc., 
but many participants in the social security insurance 
will find that private companies are fairer to them 
than the six per cent rate of the social security partic- 
ularly if we take into consideration that private com- 
panies have to pay heavy taxes, must spend considerable 
amounts on advertising and agents, are obliged to 
limit their investments to special kinds, etc. 


Compulsory Saving 

So long as the compulsory old-age insurance repre- 
sents compulsory saving with adequate compensation 
in all individual cases there can be no unfavorable 
economic consequences in the relations between labor 
and capital and there would ensue a natural readjust- 
ment of wages in the national economy. In such a 
case it makes no difference who pays the contribu- 
tions and only a sufficiently long transition period, 
with temporarily lower rates and lower benefits, is 
necessary for adequate adjustment. An unfair treat- 
ment of some of the wage groups is likely to create 
a crippling effect, as any unfair tax on any separate 
source of national income usually has, and such un- 
fairness is likely to provoke opposition. With refer- 
ence to savings of the masses we must always keep 
in mind that the nation is vitally interested in pro- 
moting the savings stimulus and must compensate 
by an increased rate of interest the efforts of small 
savers, as is often done in a governmental savings 
bank system: for a poor man a saving of some fifty 
dollars a year is often a great sacrifice and for him 
one or two per cent per annum interest is no attraction 
whatever in comparison with a bank depositor of 
twenty or thirty thousand dollars. Consequently, any 
real social old-age pension system should base old- 
age benefits on at least a three per cent compound 
interest scale, with repayment of premiums or on 
some kind of surrender value principles in case of 
premature death or disability. 

A nation needs regularly some funds for invest- 
ments, new buildings, housing projects, etc. The sav- 
ings of the mass population is a proper fund for such 
outlays which will hardly ever be a cause of future 
financial trouble, if the expenditure is applied to na- 
tional self-paying projects. The policy of borrowing 
and of budgetary deficits is extremely unwise and 


(Continued on page 394) 






































































































































































































































































































AXATION for the support of the Federal Gov- 
ernment absorbs an ever increasing and large 
part of the total national income. It behooves 

each of us to do everything possible to check this 

upward trend in government ex- 
pense. Serious consequences are sure 
to follow unless a concerted effort 
is made in this direction within the 

near future. A balanced budget and a 

substantially lower plane of total gov- 

ernment expense should be the goal. 

The net receipts of the Federal Gov- 
ernment for the fiscal year ended June 
30, 1939, amounted to $5,165,000,000 ; 
the net expenditures amounted to 
$8,707,000,000; and the net deficit 
was $3,542,000,000. A net deficit of 
$3,933,000,000 is estimated for the 
fiscal year 1940 and a net deficit of 
$2,176,000,000 is estimated for the 
fiscal year 1941, making an average 
deficit of approximately three billion 
dollars for the next two years. The 
entire decade has been a period of 
large deficits incurred by the Federal 
Government. During the past nine years the total 
net deficit has amounted to approximately twenty- 
four billions, an average of $2,600,000,000 per year. 
During this same period of time the public debt has 
increased from sixteen billions to forty billions as of 
June 30, 1939. It is now forty-two billions. This 
does not include the debt of the governmental cor- 
porations and agencies, which are guaranteed by the 
United States Government in an amount exceeding 
five billions of dollars. 

This is not the first time that we have had an in- 
crease of twenty-four billions in the public debt. In 
the three years of 1917 to 1919 there was a similar 
increase. But the expenditures at that time were 





* Address delivered before The Controllers’ Institute of America, 
Cleveland Control, Cleveland, Ohio, February 13, 1940. 

** Attorney at Law, Washington, D. C. 

Author’s Note.—Since this paper was delivered, the early efforts 
of Congress to effect substantial economies have proved a failure. 
Furthermore, the extension of the war activities on a broader front 
has convinced many people of the necessity for increased military 
expenditures. An increase in tax rates applicable to the current 
year is more definitely a probability than at the time this paper 
was prepared. 


Federal Taxation ~ 
PRESENT AND PROSPECTIVE 


By CLAUDE W. DUDLEY™ 


strictly war expenditures which could be and were 
discontinued at the close of the war. 


dropped from eighteen billions in 1919 to six billions 
in 1920. 
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Expenses 


We did not then have, as we now have, 
vast government subsidy programs 
so firmly established that they are 
difficult to eliminate or even to reduce 
and so large that their continuation 
year after year amounts to an ap- 
parently incurable budgetary disease. 
With this record of nine years of 
large deficits behind us and with defi- 
nite prospect of continued large de- 
ficits for the next two years, it would 
be folly to predict a reduction in fed- 
eral taxes in the near future. They 
will be increased substantially before 
they are reduced. Every effort 
should be directed to a determined 
drive for a reduction in government 
expense. It is the expense side of the 
budget which determines the tax rate. 
I shall even go so far as to say that 
business groups could well afford to 
support proposed increases in the 
rates of certain taxes, provided that Congress would 
guarantee an equal reduction in expenditures. 


Gross receipts of the Federal Government for the 
fiscal year 1939 amounted to $5,667,000,000 of which 
$5,161,000,000 consisted of internal revenue taxes and 
approximately half a billion came from customs re- 
ceipts and other sources. The total collections of 
income taxes amount to approximately $2,200,000,000. 
The estate tax, gift tax, and capital stock tax yield 
approximately a half billion dollars. Payroll taxes 
yield approximately $700,000,000 ; alcoholic beverages, 
approximately $600,000,000; tobacco taxes, another 
$600,000,000; manufacturers’ excise taxes, approxi- 
mately $400,000,000; and other miscellaneous taxes 
about $200,000,000. 


Of primary interest is the income tax which pro- 
duces in excess of two billions of revenue annually, 
about half of which is from corporations and the other 
half from individuals. For the calendar year 1939 
and fiscal years ending in 1940 we still have a remnant 
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of the undistributed profits tax, under which corpo- 
rations having a net income in excess of $25,000 pay 
graduated taxes varying from a minimum of 16%% 
to a maximum of 19%. Corporations having a net 
income of less than $25,000 pay a graduated tax rang- 
ing from 12'1%4% to 16%. Beginning in 1940 the larger 
corporations are subject to a flat rate of 18% in lieu 
of the present graduated tax of 164%% to 19%. The 
present rates of taxes of the smaller corporations are 
scheduled to be continued for subsequent years under 
the present law. 


HE question as to whether we can expect an in- 

crease in these rates in the near future is no doubt 
uppermost in our minds. I do not believe that the 
rates On corporations having a net income of less than 
$25,000 will be increased, but I do expect that the rate 
on corporations with larger incomes will be increased 
whenever a general revision of the tax laws is under- 
taken. I do not think that this will be in the course 
of the present year. In his budget message the Presi- 
dent suggested to the Congress an increase in taxes 
to provide additional revenues of $460,000,000 in the 
fiscal year 1941, but the Congress has so far been cool 
to the suggestion and is giving its attention to the 
very worthy objective of paring $460,000,000 from the 
expense side of the budget. This is an election year 
and it may be that the members of Congress are for 
that reason especially eager to avoid tax increases this 
year. We can hardly expect to avoid them for more 
than another year, however, and when a general in- 
crease is undertaken it will no doubt involve an increase 
in the rate of income tax on the larger corporations. 

I should state one qualification to my prediction that 
the corporation rate will not be increased this year. 
Congress may be unsuccessful in its effort to cut down 
the expense side of the budget. Judged by other 
recent experiences it would not be surprising if Con- 
gress makes appropriations as large or even larger 
than the expenditures recommended by the President. 
In that event it is not at all unlikely that a resolution 
may be put through near the end of this session of 
Congress providing for a flat percentage increase in 
all income taxes. This might be 10%. In that case 
the flat rate of 18% on the net income of larger cor- 
porations would be increased by 10%, making the rate 
19.8%. If this is done in the present session of Con- 
gress it will no doubt affect 1940 income, but it is 
very unlikely that it will affect 1939 income. In 
other words, the reserves which have been set up for 
1939 are very probably adequate to provide for fed- 
eral tax liability for that year, but it may be found 
before the close of this current year that the reserves 
which are currently being set aside are inadequate 
lor their purpose. 
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Within the past two years a number of provisions 
have been enacted to improve the tax situation of 
corporations. Beginning in 1940 net losses from 
business operations may be carried forward for a 
period of two years and deducted from subsequent 
income. Corporations will also be relieved with re- 
spect to capital losses, as the provisions in the old 
law limiting to $2,000 the deduction for capital losses 
is eliminated in the new law. Corporations are also 
now permitted to revise their capital stock valuations 
annually in case they wish to‘increase the previously 
declared values. This will be of substantial help to 
those corporations whose earnings are higher than 
were anticipated, for it will involve a substantial sav- 
ings in the excess profits tax. 

By far the most important recent revision with 
respect to the corporate taxes is the elimination of 
the undistributed profits tax. In 1936 Congress en- 
acted the undistributed profits tax law which pro- 
vided for special surtaxes on the undistributed net 
income of corporations graduated to a maximum rate 
of 27%. Add this to the normal tax of 15% and you 
had a maximum rate of 42% under the 1936 Act. This 
law was more nearly universally condemned than any 
other within my experience. In the 1938 Act it was 
virtually repealed and in the 1939 law this tax was 
entirely eliminated, effective January 1, 1940. 

The repeal of the undistributed profits tax law is 
undoubtedly the primary cause for the Treasury De- 
partment’s announcement of a stricter policy of en- 
forcement of the provisions of Section 102 of the 
Revenue Act. That section provides for a supertax 
of from 25% to 35% on the undistributed net income 
of corporations which are formed or availed of for the 
purpose of preventing the imposition of the surtax 
upon their stockholders by permitting their earnings 
to accumulate instead of being divided or distributed. 
With a maximum corporate tax rate of 18% and a 
maximum rate of 79% on the net income of individ- 
uals, it is obvious that it would be advantageous to 
many people to have their income accumulated by 
corporations organized for that purpose, incorporated 
pocketbooks as they are called, if by so doing the high 
surtaxes assessable against individuals could be 
avoided. As early as 1918 a special statute was placed 
on the books to prevent such tax avoidance. For 
many years its enforcement was relatively ineffective. 
but with constant amendment in the law to make 
enforcement easier, it has become increasingly effec- 
tive in recent years to accomplish its purpose, which 
is to force such corporations to distribute their earn- 
ings to their stockholders. 


Soon after the passage of the Revenue Act of 1939, 
which entirely eliminated the undistributed profits 
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tax on corporations, the Treasury Department an- 
nounced a stricter policy of enforcement of Sec- 
tion 102 of the Act. It issued a Treasury Decision 
which is in effect a formal notice to all corporations 
that a special effort will be made by the Department 
to ferret out every case of unreasonable accumulation 
of surplus to the end that the penalty tax may be 
assessed against every corporation liable for it. The 
Treasury Decision is in the form of a memorandum 
of instructions to all Revenue Agents. They are 
now required to examine closely the facts with respect 
to the following classes of corporations: 


1. Corporations which have not distributed at least 70% 
of their earnings. 


2. Corporations which have invested earnings in securities 
or other property unrelated to their normal business 
activities. 

3. Corporations which have loaned sums of money to their 


officers or stockholders in lieu of making dividend dis- 
tributions. 


4. Corporations, a majority of whose stock is held by a 
family group or other small group of persons. 


ul 


Corporations with accumulations of cash or quick assets 


which appear to be beyond the reasonable needs of the 
business. 


With respect to every corporation falling within 
these classifications, the revenue agent is required to 
include in his report a specific recommendation for 
or against the assessment of the penalty tax. No 
doubt some of you have been recently confronted 
with the question as to whether your corporation 
would be liable for this tax unless special dividends 
were declared and paid. There is no rule of thumb 
method by which the answer to that question can be 
determined. It is important to note, however, that 
there must be a purpose to avoid the imposition of 
the surtax upon the members of the corporation, 
otherwise the corporation is not subject to this pen- 
alty tax. The mere fact that the surplus appears to 
be larger than the needs of the business require is 
insufficient to make the corporation liable for the tax 
if there has in fact been no purpose to avoid the 
imposition of the surtax on the stockholders. 

It should be borne in mind, on the other hand, that 
the fact that a corporation is a mere holding or in- 
vestment company or the fact that its earnings have 
been allowed to accumulate beyond the reasonable 
needs of the business, are accepted as evidence of a 
purpose to avoid the imposition of the surtax, unless 
the corporation shows by other evidence that no such 
purpose actually exists. In other words, if the corpo- 
ration is a mere holding or investment company or if 
its accumulated surplus is unreasonable as related 
to its business needs, the corporation starts with two 
strikes against it and must show clearly by positive 














evidence that there was actually no purpose to avoid 
the imposition of the surtax on its stockholders, 
otherwise it is subject to the tax. 

The capital stock tax and the excess profits tax are 
almost universally condemned. Under our present 
law good guessing is the primary factor in the deter- 
mination of the amount of these taxes. It is well 
nigh universally agreed that the elimination of these 
taxes would improve our general tax structure, but 
they produce $150,000,000 annually and they are here 
to stay until the budget is much more nearly balanced 
than it is at the present time. 


The question as to whether a more drastic excess 
profits tax law is likely to be passed is of some con- 
cern. Some of us have had experience with the war 
profits and excess profits taxes from 1917 to 1921. 
The difficulty of administering those laws is well 
remembered by all who have had any experience with 
them. It is quite unlikely that under reasonably 
normal conditions such a scheme of taxation will be 
revived. In the event that war profits become ex- 
tensive, however, or in the event that this country 
should become involved in the war, a drastic excess 
profits tax law is likely to be passed. 


This might be similar to the old excess profits tax 
which was graduated upwards as the perceniage re- 
turn on invested capital increased. It is more prob- 
able, however, that it would be levied on profits in 
excess of an average annual profit. Either scheme 
will involve serious administrative difficulties and 


serious inequalities. It is to be hoped that we may 
avoid such a tax. 


NDIVIDUALS are now subject to a normal in- 

come tax of 4% and to surtaxes graduated from 
a minimum of 4% to a maximum of 75%. Thus the 
maximum combined normal tax and surtax is 79%. 
The tax rate reaches 35% at the fifty thousand dollar 
level, 66% at the hundred thousand dollar level, and 
77% at the million dollar level. There is no question 
in my mind that these rates are too high to produce 
the maximum amount of revenue and that they should 
be and will be reduced. During the past twenty years 
we have had maximum surtaxes as low as 20% in 
some years and as high as 75% in other years. Statistics 
show conclusively that at times when the very high 
surtaxes are in effect the wealthy individuals shift 
their investments to tax exempt securities and bear a 
relatively smaller portion of the total tax burden at 
such times than they do when the maximum tax rates 
are lower. I stated at the outset that we could not 
expect a reduction in tax rates in the next few years. 
The surtaxes in the high brackets are an exception to 
this broad statement. They will certainly not be in- 
creased and I really expect a reduction in these rates 
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within the reasonably near future for the simple rea- 
son that more revenue can be collected from lower 
rates than those now on the books. 


The situation is different in the lower brackets in 
the individual tax rate schedule. The rates of tax 
on incomes up to $30,000 and perhaps up to $50,000 
will probably be increased in the near future. A 
married man with two children who has an earned 
income of $10,000 now pays a federal income tax of 
$343, an average rate of 3.43%. If he has $20,000 of 
net income his tax is $1,469, a rate of 7.35%. If his 
net income is $30,000 his tax is $3,133, an average 
rate of 10.44%. If his net income is $50,000 his tax 
is $8,621, an average rate of 17.24%. It is obvious 
that these rates are not at the maximum to produce 
the greatest amount of revenue. If these rates were 
increased by 50% the government would collect 
nearly 50% additional revenue from this class of tax- 
payers. A large part of the income in these classifica- 
tions is earned income. Taxpayers in these classifications 
who do have substantial investment income could not 
profitably shift their investments to the tax exempt 
field. For these reasons an increase in the rates of 
tax in the lower brackets will not result in a sub- 
stantial reduction in the. amount of taxable income, 
as is always the case where the rates in the higher 
brackets are increased. We can reasonably expect 
an increase in the income tax rates in the lower 
brackets whenever a general revision of the tax laws 
is undertaken. 


The unscientific character of a proposal to increase 
all income tax rates by a flat percentage, such as 10%, 
is readily apparent when considered in its relation to 
the tax on individuals. It is rather generally con- 
ceded, even within the government, that the present 
maximum tax rates on individuals are too high and 
that more revenue could probably be collected if the 
maximum. were reduced from the present 79% to 
something like 50%. If a maximum rate of 79% is 
unproductive, it is axiomatic that if this maximum is 
increased by 10%, making the maximum rate 86.9%, 
the latter rate will be even more unproductive. The 
only possible justification for such a percentage in- 
crease in all the present income tax rates is the ease 
with which it might be passed. I regard this as no 
justification at all. The passage of such a statute 
would not only fail to improve the tax structure but 
it would tend further to unbalance it. 

Along with a consideration of the rate schedules of 
income taxes applicable to individuals, the matter of 
specific exemptions should be considered. For many 
years these have remained unchanged. The exemp- 
tion for a single person is $1,000 and for a married 
person it is $2,500. A specific credit of $400 for each 
child under eighteen years of age is also allowed. Thus a 


FEDERAL TAXATION 359 


married man with three children pays no tax unless 
his income is in excess of $3,700. He is also entitled 
to deduct his earned income credit, contributions to 
charitable institutions, taxes, interest, and certain 
losses, so that it is not unusual for a man having an 
income as large as $5,000 to be entirely free of federal 
income tax liability. 


OR the year 1937 there were only 3,310,000 individ- 
ual income tax returns filed on which any tax was 
paid. This is in comparison, with forty-five millions 
of people gainfully employed. Many people believe 
that the income tax should be broadened so as to bring 
three or four million additional people into the tax- 
paying fold. Senator La Follette has been urging 
for several years that this be done by lowering the 
specific exemption. This plan has an ever increasing 
number of supporters and despite its political back- 
fire, it is not at all unlikely that such a plan may be 
adopted at the time of the next general revision of 
our revenue laws. It has the laudable purpose of 
increasing the number of people who are tax conscious 
by reason of their being called upon to make a direct 
contribution to the support of the Federal Government. 
The estate and gift taxes are extremely high, the 
former reaching a maximum of 70%. Like the in- 
come tax on individuals, the rates are too high and 
should be reduced. A very serious problem confronts 
the executor who has charge of a large estate consist- 
ing of properties not readily salable and who is called 
on by the government to pay in cash a tax equal to 
50% or more of the total value of all of the property 
in the estate. 

The social security taxes are a serious burden and 
the rates are scheduled to be increased as time goes 
on. The taxes on alcoholic beverages and tobacco 
are no doubt as high as the traffic will bear. The 
manufacturers’ excise taxes yielding approximately 
$400,000,000, include the tax on lubricating oils, gaso- 
line, electrical energy, tires and tubes, toilet prepara- 
tions, automobiles, radio sets, mechanical refrigerators, 
firearms, and other miscellaneous items. The tax 
on gasoline yields approximately one-half of the total 
amount collected in manufacturers’ excise taxes. 
Substantial additional revenue could be raised by in- 
creasing the gasoline tax but only at the expense of 
further encroachment by the Federal Government 
into a field of taxation which was until recently re- 
served exclusively for the state and local governments. 

I like to think of the government as nothing more 
nor less than the mass of its citizens viewed collec- 
tively, and I am immediately reminded of the propo- 
sition that the whole is no greater than the sum of its 
component parts. Government credit is exactly the 
same as individual credit in one important respect, 
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namely, that it is good only so long as there is an 
apparent ability to repay. It is not inexhaustible as 
history has proved time and time again. It is for 
this reason that it is essential that something must 


soon be done to improve substantially the budget 
picture. 


HE question naturally arises as to what industry 

can do in an effort to check the constant increase in 
government expense. I think that the time has come 
when industry must take up the burden of showing 
to the people of the country exactly what the situation 
is and the remedy for it. I note with interest that 
some corporations and some industries have under- 
taken to tell the people the amount of tax burden 
which these corporations and industries are called on 
to bear. This is all right so far as it goes but in my 
opinion it does not go far enough to be very effective. 
The individual consumer should be told the amount 
of the tax burden which he is required to bear. Rea- 
sonable estimates can be made showing the amount 
which the consumer is paying, directly and indirectly, 
as taxes when he purchases a $1.50 shirt, a $5.00 pair 
of shoes, a $30.00 suit of clothes, or a $600 automo- 
bile. Once the individual consumer is told that, he 
will sit up and take notice and will take a really active 
interest in the manner in which the affairs of his 
government are conducted. 

When you tell the individual worker that, he can 
understand it. You may talk to him about billions 
until doomsday and you will make but little impres- 
sion so long as he thinks they are other folks’ billions. 
But once get across to him the fact that he is out of 
pocket 25¢ for government expense when he buys a 
$1.50 shirt and he will be really interested in finding 
out where the money goes and how some of it can 
be saved. 

The industries which are served by the members 
of the Controllers’ Institute of America spend hun- 
dreds of millions of dollars annually in experimental 
work of various kinds. Not the least important of 
this work in the laboratories of industry is that which 
seeks to reduce costs. It is surprising that so little 
has been done in an effort to reduce that item of cost 
which has been moving upward constantly for gen- 
erations, namely, the cost of government. Perhaps 
it would have availed these industries little to have ex- 
pended any great amount of time and money in such 
an effort in the past, but it is my firm belief that the 
time has now come when the effort may be made with 
some reasonable hope of success. 


In order to achieve economy in federal expenses 
the whole attitude of the public toward the govern- 
ment must be changed. The notion is too prevalent 
that the Federal Government is an inexhaustible res- 
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ervoir of funds upon which communities or organized 
groups may draw for this, that, and the other sub- 
sidy without actually costing anybody anything. It 
is obvious that so long as this notion is at all prevalent 
the reélection of a representative in Congress will 
depend more on his success in getting his full share 
of the spoils for his constituents than upon his effort 
to reduce the total cost of government. Government 
bureaus seeking funds well know this and play upon 
it. Recently Secretary Wallace warned the Congress- 
men who had voted for a reduction in the farm subsidy 
that they would be held responsible by the farmers 
on election day. 


Economy in government expense is impossible until 
the indifference of the people is removed. That can 
be done only by an awakening of the forty-five mil- 
lions of workers to the fact that they are the ones 
who actually pay the bill. This awakening can be 
expedited if industry will undertake the job of broad- 
casting this fact. This can be done in simple language 
which a factory worker can readily understand and 
in such a way that each and every one of them can 
compute fairly accurately just what part of his or 
her annual wage is consumed in public expense. Once 
that is accomplished you will have so many associa- 
tions of workers demanding of their representatives 
in Congress that the tax bill be reduced that the indi- 
vidual Congressman can no longer be complacent 
about the matter. 


When such an awakening occurs a defeatist atti- 
tude of a public official toward balancing the budget 
will no longer be tolerated. There is no doubt in my 
mind that such an awakening will occur. The only 
question is whether it will come soon enough to save 
us from serious injury. It is for the purpose of accel- 
erating the awakening that I urge industry to take 
concerted action. I regard as urgent the need for the 
establishment and maintenance of a large organiza- 
tion for the dissemination of tax facts to the indi- 
vidual citizens of the country. 


This is an appropriate time to think in terms of 
decades. As we now look backward, it is easy for us 
to realize that the decade of the twenties was a period 
of business excesses with too little governmental reg- 
ulation and control. It is equally easy to see that the 
decade of the thirties has been a period of too little 
business activity and excessive governmental regula- 
tion and control. We are now beginning a new 
decade of the forties. Let us all hope that during this 
period that reasonable balance between business and 
government activity which fosters a real and lasting 
progress will be achieved. 
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The Exemption of Churches from Taxation 


By CLAUDE W. STIMSON 


HE Greeks and Romans made use of tax levies 

on persons and property. It was the Roman 
idea that property dedicated to religious use 

lost all of the quality of human ownership. This 
doctrine was developed by the early Church as a 


theory inconsistent with taxation of church property 
by the temporal state. 


The early Christian Church was identified with 
alms-giving and general care of the poor and the 
sick. Charity had had an important place in the 
Jewish religion, and the Christian Church gave it 
still greater prominence. Augustine taught that alms 
have the power to extinguish and expiate sin. After 
the dissolution of the Roman Empire the Church, 
which had been a great landowner and had established 
its own system of courts, was the only remaining 
institution with sufficient power and prestige to per- 
form the function of charity. 

The intensely religious medieval mind found ex- 
pression in enhancing the work of the Church. A 
spiritual reward awaited the benefactors of that insti- 
tution. Kings gave large gifts to the Church in com- 
memoration of various events; monasteries were 
founded by royal benefactors. The Church expanded 
its charitable activities. The head of each parish be- 
came responsible for the care of 
the widows, orphans and needy 
members of the parish. A definite 
portion of church revenues came to 
be set aside for the use of the poor. 

Early charters to monasteries 
often contained grants of immu- 
nity from exactions of the nobles, 
from secular judicial jurisdiction, 
and from liability to ecclesiastical 
tithes. Kings often disregard 
these exemption provisions, but 
their presence indicates the early 
attitude toward such institutions. 

The Church gained the right of 
direct taxation, through tithing, 
much earlier than did the temporal 
state. The claims of the Church 
to immunity from secular taxa- 
tion went unchallenged for many 
years because of the absence of 





‘Claude W. Stimson 


Professor of Economics 
Knox College, Galesburg, Iil. 


any system of organized taxation by the temporal 
powers. In England the first instance of a direct tax 
levied by the state was the danegeld, imposed for the 
purpose of buying off the Danish pirates. From this 
levy the Church was exempt, since its duty was to 
pray for the defense rather than to furnish material 
assistance. It became customary, in later levies, to 
exempt lands held by the lord for his own sustenance, 
and property of the Church, under the theory that 
the lord furnished military service and the Church 
religious service, and that the King and the public 
needed both. 


Costly wars led to attempts to augment the King’s 
revenue by reaching Church property. In the earlier 
instances these attempts took the form of raids on 
the property of the Church, the first such raid being 
under William I. Under Henry II, the basis was laid 
for taxation on a national scale. The first national 
levy was the Saladin tithe of 1188, the proceeds to be 
used in preparing for a crusade to the Holy Land. 
One-tenth of the year’s revenue and of all chattels 
was demanded. From this levy the arms, houses 
and garments of men-at-arms were exempt; as were 
also the houses, books, clothes, vestments and sacred 
vessels belonging to the clergy. Other occasions, 
such as the ransom of Richard the 
Lion-Hearted, involved levies on 
religious property. In 1198, be- 
cause of the costly war with 
France, the King levied on all land. 
When men of religious orders re- 
fused to pay, the King brought 
them into line by depriving them 
of a remedy against any one who 
committed an offense against them. 
On these and similar occasions 
the religious orders often paid 
fines, arranged through bargain- 
ing with the King, rather than 
taxes levied upon their property. 
In 1250 Henry III, for a promise 
to undertake a crusade, obtained 
a three-year grant from the Pope 
of one-tenth of all clerical reve- 
nues, temporalities and spirituali- 
ties. This agreement was significant 
because it led to a careful and 
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stringent assessment of property. Fairly regular pay- 
ments were made by the Church to the King, from 
this time on, although the theory still persisted that 
the payments were gifts and the amount was usually 
determined through bargaining. 


NDER Henry VIII, and later under Edward VI 

and Elizabeth, the greater part of Church property 
was confiscated, on the ground that the religious groups 
were not handling the property in the best interests 
of God and man. Property remaining in the hands 
of the Church was taxed unless specifically exempted. 
3y 1664 the last trace of volitional payments had 
disappeared. 


Under the Tudors, when the vast properties had 
been taken away from the Church, charity came to 
be considered a public function rather than a function 
of the Church. The government took upon itself the 
establishment of hospitals, poor houses, and other 
similar institutions, thus indicating that charity had 
been accepted as a governmental function. Legisla- 
tive aid to private charitable establishments became 
common under Elizabeth. The institutions were partly 
controlled by the government. The direct subsidies 
to privately established charities were supplemented 
by the granting of tax exemption, which was recog- 
nized as being another form of subsidy and was jus- 
tified on the ground that these establishments were 
public agencies. No challenge to this policy appeared. 


In France the development in the fields of religion 
and charity was similar to that in England. At the 
time of the French Revolution the Church owned 
approximately one-third of the land, and all of this 
property was exempt from taxation by the temporal 
government, although the Church made large gifts 
to the state. During the Revolution nearly all 
religious associations were suppressed and their prop- 
erty confiscated. The remaining churches were exempted 
from taxes imposed by the revolutionary governments. 
With the restoration of the Bourbons many of the 
religious establishments were reconstituted, and their 
real property was taxed. By 1880 the Church had 
again acquired a vast amount of property; and pop- 
ular feeling was expressed in heavy taxes of church 
property in 1880 and 1884. With the separation of 
Church and State in 1905, all places of public worship 
were taken over by the state and later released to 
the use of religious associations. They were not taxed. 


The early American colonists brought with them 
the English ideas of the duty of the community to 
care for its poor. One of the important functions 





Author’s note. In the development of the early part of this essay 
the author has relied principally on Philip Adler, ‘‘Historical Ori- 
gin of the Exemption from Taxation of Charitable Institutions,’’ in 
a study by the Westchester County Chamber of Commerce, Tax 
Exemption on Real Estate, White Plains, N. Y., 1922. 
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of the churches was to help with this work. State 
governments early began to extend aid to the towns 
for assistance to the needy. Institutional relief began 
during the nineteenth century, but the laissez faire 
policy expressed itself in the encouragement of pri- 
vately established institutions. These private institu- 
tions were recognized as governmental agencies, and 
hence were exempted from taxation. 

Before the Revolution in America, the Church was 
an integral part of the state, and the clergy were a 
favored class. Virginia and the Carolinas provided 
for the establishment of the Church of England, and 
levied taxes for its support. In the New England 
colonies the Congregational Church was supported 
by the public through compulsory church rates. 
Similarly, the Catholic Church was supported by the 
colonists in Maryland. The Old World doctrine of 
the unity of Church and State had been completely 
resuscitated in the colonies—with the possible excep- 
tion of Pennsylvania and Rhode Island. The property 
of the churches was not taxed because churches were 
public institutions. The Revolutionary War period 
brought with it the separation of Church and State, 
and a provision to that effect was inserted in the 
federal constitution. Actual separation did not occur 
immediately in all of the colonies. In Virginia, dis- 
senters from the Anglican Church were exempted 
from levies for the support of the Church in 1776, 
although they were forced to continue to pay for the 
support of the poor, which was done through the 
Church. The provision for paying salaries to clergy 
was suspended in the same year ;? and the suspension 
was continued until 1779 when the acts providing 
for the payment of salaries to ministers and for the 
general support of the Church were repealed.* The 
established religion in South Carolina was finally 
abolished in 1790. In New York and the New Eng- 
land states, assistance to churches—in the form of 
land endowments—persisted until about 1800, while 
state aid for religious schools continued nearly a half 
century longer.* 


HE separation of Church and State did not 

eliminate the exemption of church property from 
taxation, however. Courts upheld such exemption on 
the ground that the influence exerted by religious insti- 
tutions was essential to the orderly development of a 
people. The esteem in which churches were held is 
shown in such expressions as the statement made by 
a delegate to the constitutional convention of Maine, 
held in 1820. “Religion,” this delegate said, “is what 





1 Hening, Statutes at Large, 1775-1778, p. 164-65. 
2 Ibid., p. 312. 
3 Ibid., 1779-1781, p. 197-98. 


4 See Cubberley, The History of Education (Houghton, Mifflin Co., 
N. Y., 1920), p. 691. 
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has ever distinguished us as a people. The superiority 
of our institutions, particularly in New England, over 
those of other nations, is principally to be ascribed to 
the religious character of the people.” ® 

In addition to the moral influence of the Church, 
another reason sometimes advanced in favor of the 
exemption of religious property is its influence on 
the value of contiguous land. It is said that the pres- 
ence of-a church means higher values for neighboring 
land, and that, as a result, the value of the Church 
is already a part of the tax base. To tax church prop- 
erty would, according to this reasoning, be double 
taxation. 

This view is untenable, however. In the first place, 
exempt properties may depress, rather than increase, 
the values of adjoining land. A tax-exempt cemetery, 
for example, often has such effect. Should the ceme- 
tery be taxed—or taxed doubly—because of this 
influence? In the second place, regardless of the 
nature of the influence, it is not the exemption per se 
that is responsible for the change in values of nearby 
land, since non-exempt properties may have a similar 
influence. Proximity to a bank, for instance, may add 
to the value of property, but it does not follow that 
the bank should be exempted from taxation. 

Against any social benefits that may result from 
the presence of churches must be set the cost of the 
exemption subsidy. The exemption of church prop- 
erty from taxation is a significant problem at the 
present time. In New York state the value of tax- 
exempt property in the “religious” group more than 
doubled between 1916 and 1930, although the per- 
centage of total exemptions represented by such 
property declined from 11.7 to 10.0. In 1930, this 
valuation exceeded $670,000,000, apportioned as 
follows :® 


Buildings and grounds used in religious worship. .$583,950,291 
Property of religious corporations used by clergy- 


men ..... pee eee terial aca heveee aor a eee ae 8,407,880 
Property owned by clergymen.................. 2,183,126 
Moral and mental improvement............... 75,636,520 

TR in So A at eM ne Paola GR Lhe tees ee er $670,177,817 


This property in the religious group constituted 
10 per cent of the value of all exempt real property, 
and 2.3 per cent of the value of all real property in 
the state. 

Any calculation of the cost to non-church people 
of the subsidy granted to churches by means of tax 
exemption, is only a rough approximation. It must 
necessarily leave out of account the manner in which 
property is distributed among taxpayers, and the 
amounts that different church members contribute 





5 The Debates and Journal of the Constitutional Convention of 
the State of Maine, 1819-20, p. 106. 

°The assessed value of all real property in New York state in 
1930 was $29,151,830,644; the assessed value of exempt real property 
Was $6,696,761,639. Report of State Tax Commission, 1930. 
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for religious purposes. In 1922, the property tax base 
in the United States was $124,616,675,000, and the 
taxes levied on property were $3,503,725,000," the 
average rate being 2.811 per cent. If the $3,839,500,610 
valuation of church property * had been included in 
the tax base, the rate would have been 2.727 per cent, 
a reduction of .084 per cent. The tax rate was 3.1 
per cent higher than it would have been if church 
property had been taxed. If the average existing 
rate had been applied to church property, $107 ,928,362 
would have been added to’ public funds raised by 
taxation. This would amount to approximately $0.88 
per capita.® If church property had been taxed, and 
the rate thus reduced to 2.727 per cent, a taxpayer 
would have saved $0.84 on each $1,000 of property ; 
and the saving to all property owners would have 
been $104,678,007 (using tax base of $124,626,675,000). 
If this amount be taken as the cost of granting ex- 
emption to churches, the per capita cost was approxi- 
mately $0.85. It is not possible to compute the cost 
to non-church members alone since the percentage 
of property owned by them is not known.”° 


IMILAR computations for the State of New York 
and for New York City, give the following re- 
sults for the year 1926: 


New York New York 
State™ City™ 

Value of church property....$ 599,055,640 $ 318,786,150 
Property tax base ...... .. .$22,559,998.548  $15,456,351,118 
Taxes levied on property.... $594,379,117 $356,288.199 
Oe rere 11,157,484 5,873,354 
Avetace tax tare .....6 2.25 .02635 .02305 
Rate if church property taxed .02566 .02258 
Difference between the two 

RMS Yih OAR arate .00069 .00047 
Percentage increase in rate, 

due to exemption ......... 2.7 2.1 
Tax on church property at 

entation 9008 ...6<..0...5. $15,785,116 $7,348,021 
Cost of exemption (base times 

difference in rates ........ $15,566,399 $7,264,485 
Per capita cost of exemption $1.40 $1.24 


Since the fundamental laws that have been accepted 
in the United States provide for separation of Church 
and State,’? and since the exemption of church prop- 
erty from taxation constitutes a subsidy paid by the 
taxpayers to the church associations, it is clear that 
what has been expressly prohibited is being indirectly 





7 Wealth, Public Debt, and Taxation: 1922. 

8 Bureau of the Census, Religious Bodies: 1926, Vol. I, p. 92. The 
valuation is for church buildings and the lots on which they stand. 

® Population for 1920: 122,775,046. 

10The Census shows 54,576,346 church members in the United 
States. Religious Bodies: 1926, p. 82. 

11 Religious Bodies: 1926, p. 134-355. Other data used are from 
State Tax Commission Reports. 

122 While separation of church and state is based chiefly upon the 
principle that each member of society should be free to do as he 
pleases regarding religion, and hence that he should not be forced 
to contribute to the support of churches, administrative and financial 
considerations are also present. Educational and charitable func- 
tions have been to a great extent taken out of the hands of churches, 


partly because of the difficulty of apportioning funds among religious 
sects. 
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carried on and that the courts and a large part of the 
public are sanctioning it. Attention has been called 
elsewhere to the fact that direct appropriations in 
support of religious institutions are no longer per- 
mitted by the courts, on the ground that the purpose 
is not a public one. Exemption is tantamount to en- 
dorsing the proposition that religion is a public func- 
tion—which it had ceased to be by the end of the 
eighteenth century—and not an affair of the private 
conscience.” 

Some of the writers who advocate tax-free churches 
base their argument on the fact that churches are 
not seeking to obtain profits. Many churches do 
receive commercial profits, especially in the form of 
unearned increment on land which they buy and sell. 


Even though no profits are realized or sought, how-: 


ever, this fact exists because the churches choose so 
to conduct themselves, and their property is benefited 
by governmental services. 

In some of the states, including New York, ex- 
emption is granted to church property * even though 
that property is not being used, provided the con- 
struction of church buildings is in good faith con- 
templated. This arrangement opens the door to land 
speculation. A church parson, in New York, may buy 
a home, sell it at a profit, and buy another, with no 
obligation to pay taxes. One writer calls attention to 
the fact that the Madison Avenue Methodist Church 
of New York made $650,000 by moving around the 
corner and selling its old site for an apartment house. 
Cooper Union owns the nine million dollar plot of 
land on which the new Chrysler Building stands, but 
escapes taxation under an educational charter granted 
by the New York legislature in 1859.1° Many other 
cases of profit-making by church associations exist. 
This phase of the church exemption problem raises 
not only the question of the desirability of land incre- 
ment taxes, but also a consideration of the wisdom 
of permitting the beneficiaries of exemption to make 
any profit on land increments. Such profit is tantamount 
to an additional gift by society to religious associa- 


tions—a gift ordinarily not contemplated in the orig- 
inal grant. 





T IS said that churches should be tax-free be- 
cause they exert good moral influence. This is a 
matter of private opinion, however; and even if it be 
true, there are other institutions, such as the home, 


13 Morton, Exempting the Churches (The Truth Seeker Co., N. Y., 
1916). 


4% The courts differ somewhat in their decisions on what property 
is being used for religious purposes. While ordinarily only the 
buildings and land actually necessary to the functioning of a recog- 
nized religious group is included, a few courts have gone so far as 
to include such property as publishing houses that print and dis- 
tribute religious books. 

% ‘Saintly Profiteering,’’ Nation, CXXVIII (May 15, 1929), 577. 
1° N.Y. Laws 1859, Chap. 279. 
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ethical culture societies, and fraternal orders, whose 
moral influence may be just as great, and yet they 
ordinarily are not exempt from taxation. Even though 
churches carry on welfare work, which is a public 
function, tax exemption is not justified for two rea- 
sons. In the first place, the state can conduct its own 
social activities in a better manner than can private 
religious groups; and, in the second place, any as- 
sistance to private groups should take the form of a 
direct subsidy so that the public may have a knowl- 
edge of just what is being done and the amount that 
is being spent. 

The case against exemption of church property is 
clearly stated in a resolution presented at the 1931 
meeting of the American Unitarian Association :" 


Believing that the principle of separation between Church 
and State should be carried to its logical conclusion; that the 
possession of increasingly accumulated resources on the part 
of any organization involves correspondingly greater respon- 
sibility; that all forms of special privilege are in contradiction 
to our tradition and that the churches of this country should 
share an equitable measure of the financial burdens of the 
people,... 


Resolved, that the Fourth Biennial Conference of the American 
Unitarian Association places itself upon record as favoring 
taxation of church property for municipal, state and national 
purposes. 

The Unitarian Church of Sacramento, California, 
actually pays taxes on all of its property, even though 
it is entitled to exemption under California law." 


An important economic gain in taxing religious 
property lies in the fact that many small churches 
would be eliminated and their members transferred to 
larger churches that are self-sustaining. This change 
should result in a somewhat better apportionment of 
the economic resources of the state. Church consoli- 
dations in a number of communities in the United 
States and Canada have been so arranged as to take 
care of any minor doctrinal differences that may exist 
between the merging groups. In arguing that every 
religious group should bear its own costs, including 
taxes on its property, Benjamin Franklin is credited 
with having said: 

When a religion is good, I conceive that it will support 
itself; and when it can not support itself, and God does not 
take care to support it, so its professors are obliged to call 
for help from the civil power, it is a sign, I apprehend, of its 
being a bad one.” 

A Roman Catholic clergyman, writing nearly 
seventy years ago,”° was of the opinion that taxation 
of church property would mean that the church peo- 
ple would take more interest in seeing that public 
funds—part of which they were paying—were not 


(Continued on page 36.) 





17 Biennial Conference, Philadelphia, 1931. 


18 This information was furnished by the Secretary of the American 
Unitarian Assn. 


19 Morton, op. cit., p. 62. 
2 The New York Daily Tribune, February 22, 1873. 
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HE Revenue Act of 19391 is a second forward 
step in a program initiated by the tax committees 
in Congress in 1938, designed “to improve our 
existing revenue system, to remove inequities, to 
equalize the tax burden, and to stimulate business 
activity.” ? 
The philosophy motivating this revision of the rev- 
enue laws is summed up by the Ways and Means 
Committee Report on the 1939 Bill, as follows :* 


“Since the Government needs additional revenue and since, 
in the long run, this need can be best met only through 
increased business activity and increased national income, 
your committee feels that every effort should be made to 
afford all legitimate and necessary incentives to private 
enterprise.” 

In the Revenue Act of 1938, Congress legislated 
with respect to the two most pressing complaints of 
business taxpayers, by reducing the undistributed 
profits tax from a maximum 27% to a maximum 
214%,° and removing capital gains from the individual 

P 
surtax structure in favor of a flat 15% tax.® 

Last year, in furtherance of the objective, the Treas- 
ury Department prepared and submitted to Congress 
a list of “business deterrents” and “tax irritants,” 
compiled after a series of conferences with business 
representatives inaugurated by John Hanes then Un- 
der Secretary of the Treasury.’ 

Again, however, the tax committees of Congress 
limited themselves to consideration of the most urgent 
problems. This was due partly to time limitations 





Based on an address before the Controllers’ Institute of America. 
Attorney at Law, Washington, D. C. 
‘Pub. No. 155, 76th Cong., 1st Sess., c. 247. 
* H. Rep. No. 1860, 75th Cong., 3d Sess., p. 2. 
’H. Rep. No. 855, 76th Cong., ist Sess., p. 3. 
*Pub. No. 554, 75th Cong., 3d Sess., c. 289. 
5 Id., sec. 13. 
*Id., see. 117. 
‘Statement of Hon. Henry Morgenthau, Jr., Secretary of the 
Treasury, Hearings before the Committee on Ways and Means on 
Revenue Revision, 1939, =. 1. 


An Analysis of 
The Revenue Act of 1939 


By ELLSWORTH C. ALVORD** 


under which the committees operated,® and partly to 
a desire to maintain the revenue yield from the exist- 
ing business income base.® 


Accordingly, important aspects of revenue revision 
have been deferred another year. The 1939 Act was 
confined, in the main, to corporate taxpayers. The 
structure of individual surtaxes, estate tax complica- 
tions, consolidated returns, intercorporate dividends 
and other important problems were left untouched. 
Nevertheless, the Revenue Act of 1939 made several 
important contributions to the Internal Revenue Code, 
from which business taxpayers may expect beneficial 
results. Most of the amendments are highly technical, 
and require careful study. The ensuing discussion 
attempts to survey the background of the principal 
provisions, and to indicate some of their important 
applications. 


Corporation Tax 


The simplified corporation tax,” effective in taxable 
years beginning after December 31, 1939, raises no 
difficult problems of application. The important fact 
is that the 21%4% credit for dividends paid, the remain- 
ing vestige of the undistributed profits tax of 1936, 
has been eliminated. 


The 19% tentative tax, less the credit, imposed by 
the 1938 Act 1! has been replaced by a flat 18% tax on 


8 Public hearings were commenced before the Ways and Means 
Committee on May 27, 1939 and concluded June 5, 1939. It was 
necessary to enact revenue legislation prior to June 30, 1939, owing 
to the expiration of certain excise taxes on that date, which were 
extended by the Bill. The Bill was passed by both Houses and 
signed by the President on June 29, 1939. 

*H. Rep. No. 855, supra, p. 2. The second limitation expressed 
by the Committee is somewhat contradictory, since, if revenue re- 
vision accomplished its avowed purpose of stimulating business 
activity and national income, the revenue yield should not have 
been diminished by a more extensive revision. 

1 Rev. Act of 1939, sec. 201; I. R. C., as amended, sec. 13, 14. 

11 Rev, Act of 1938, sec. 13. 
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corporations having income in excess of $25,000." 
Corporations with less than $25,000 net income are 
taxed at the same rates as under the 1938 Act, namely 
124% on the first $5,000 of net income, 14% on the 
next $15,000 of net income, and 16% on the balance.” 
In order to avoid a sudden increase in tax at the 
$25,000 income level and to effect a gradual transition, 
there is, as usual, a “notch” provision, which provides 
an alternative tax for corporations with incomes 
slightly in excess of $25,000.14 Under the rates speci- 
fied, a corporation “comes out of the notch” at $31,964 
of net income—i. e., the alternative tax and the gen- 
eral tax are exactly equal at this point. 

Special treatment accorded certain types of cor- 
porations while the undistributed profits tax was in 
effect has been removed. Thus corporations in bank- 
ruptcy and receivership, joint-stock land banks and 
rental housing companies, all of which were entitled 
to a 244% credit against adjusted net income under 
prior law,’ are now taxed at a flat 18%.7° Similarly, 
banks, insurance companies, China Trade Act cor- 
porations, and mutual investment companies, are 
taxed at 18% 7" instead of at the flat 164% previously 
fixed.1® The rate on foreign corporations engaged in 
trade or business within the United States, which was 
19% without allowance for dividends paid,’® has been 
reduced to 18%.”° The Act does not change the rates 
of tax applicable to foreign corporations not engaged 
in trade or business within the United States.” 

One pronounced advantage of the revised corporate 
tax system is its simplicity. It requires only one 
paragraph to set forth the general corporation tax, 
whereas in the 1938 Act, two pages were necessary to 
state the general rule and the “notch” provision, and 
five additional pages of exceedingly complicated calcula- 
tions to compute the “dividends paid credit” *? and 
the “consent dividends credit.” ** In addition to the 
benefits derived from sorely-needed simplification, there 
is a positive advantage to business in the repeal of 
the undistributed profits tax. While the Treasury 
regarded this tax as a “psychological irritant” of small 
importance after the 1938 revision,”* there was always 
in the background a substantial threat of increased 
rates so long as the principle remained undisturbed. 
The certainty that the principle cannot be revived 
without a complete revision of the corporate tax 


21. R. C., as amended, sec. 13(b)(1). 

13 Id., sec. 14. 

4 Td., sec. 13(b)(2). 

% Rev. Act of 1938, sec. 13(e), (f), (g). 
- 16 4 reason of the omission of the exceptions therefor in sec- 

on 13, 

7 Rev. Act of 1939, sec. 202, 203, 204, 205, 208, 209. 

1% Rev. Act of 1938, sec. 14(d), Supp. G and Q. 

1 Td., sec. 14(e)(1). 

* Rev. Act of 1939, sec. 201; I. R. C., as amended, sec. 14(c)(1). 

1 Rev. Act of 1938, sec. 14(e)(2); Rev. Act of 1939, sec. 201, I. R. C., 
as amended, sec. 14(c)(2) and sec. 231(a). 

™ Rev. Act of 1938, sec. 27. 

3 Id., sec. 28. 


* Testimony of Secretary Morgenthau, supra, note 7. 
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structure is not the least of the benefits conferred by 
the current law. 


Corporate Capital Losses 


The new Act extends to corporations a treatment 
of capital losses similar to that accorded individual 
taxpayers under the 1938 Act.” 

Under the prior law, corporate capital gains were 
included in, and taxed at the same rate, as other cor- 
porate income; but corporate capital losses, regard- 
less of the holding period, were limited to the extent 
of gains plus $2,000.2° The 1938 Act did, however, 
exclude from the definition of capital assets property 
used in the trade or business of a character subject to 
depreciation, and to this extent softened the effect of 
the loss limitation upon corporations.?" 

Under the amendment to section 117(d) adopted in 
the 1939 Act, corporate losses from the sale of assets 
held more than eighteen months may be deducted in 
full from ordinary income. Losses on assets held for 
a shorter period may be taken only to the extent of 
similar gains; but an excess of such short-term losses 
(not exceeding the net income for the year) may be 
carried over to the succeeding taxable year and ap- 
plied against short-term gains of that year. These 
provisions are applicable to taxable years beginning 
after December 31, 1939; 78 and a short-term loss may 
be carried over only if sustained in a taxable year 
beginning after that date.” 

The benefits of the amendment are denied to domestic 
and foreign personal holding companies. The $2,000 
loss limitation continues to apply to such companies.*” 


Net Operating Loss 


Section 211 of the Revenue Act of 1939 restores to 
the revenue law the deduction for net operating losses 
of prior years, denied to taxpayers since 1933. 

The net loss provision has had a long history. It 
was first introduced in the Revenue Act of 1918*' 
(actually enacted in February, 1919). It was originally 
intended as a shock absorber between the drastic war 
taxes of 1917-1918, and the severe deflation after the 
war.*? For this purpose, a net loss could be applied 
backward as well as forward—that is, a net loss 
occurring in a taxable period between October 31, 
1918, and January 1, 1920, could be applied in reduc- 
tion of the net income for the preceding year, and, if 
not used up against the income of that year, it could be 
carried forward as a deduction for the succeeding year.” 

>> Rev. Act of 1939, sec, 212; I. R. C., as amended, sec. 117(d). 

Rev. Act of 1938, sec. 117(d), (e). 

7 Id., sec. 117(a)(1). 


28 Rev. Act of 1939, sec. 229. 


°° ™Id., sec. 212(b), I. R. C., as amended, sec, 117(e). 

% ITd., sec. 212(c) and (d). 

* Rev. Act of 1918, Sec. 204. 

32 Hughes v. Commissioner, 38 F. (2d) 755 (CCA-10, 1930); Mont- 
gomery, Income Tax Procedure (1922 Ed.) p. 1021; Cong, Rec, Vol. 
57, Dp. 3006. 


33 Rev. Act of 1918, Sec. 204(b). 
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In 1921, however, the net loss provision was re- 
moved from the temporary category and assumed a 
more permanent form.** The basic principal was 
established of carrying forward losses against the 
income of the two succeeding years, which was con- 
tinued in successive acts down to 1932.°° In 1932, the 
carryover period was reduced to one year,*® and in 
1933, in the National Industrial Recovery Act, the 
privilege was wholly eliminated.** Thus, a provision 
which was created in a time of deflation, for the pur- 
pose of tempering its force, was finally removed dur- 
ing the most severe of all depressions. 

It has never been denied that the net loss carry- 
over is an essential equitable provision in a long-range 
tax system. Its restoration is encouraging evidence 
of returning sanity in taxation. Fundamentally, it 
protects the taxpayer against hardships inherent in 
an arbitrary annual accounting period, and thus more 
accurately measures ability to pay.** Under the 
present high rates, such a provision may spell the 
difference between survival and disaster for taxpayers 
with fluctuating incomes. 

Section 211 of the 1939 Act adds a new section to 
the Internal Revenue Code, section 122. The new provi- 
sion follows closely the pattern set by its predecessors 
in the earlier acts. This is fortunate, because it gives 
the taxpayer the benefit of interpretations developed 
under prior law. 

To obtain a net operating loss deduction for any 
year, three computations are required under section 
122: (1) computation of the amount of the net 
operating loss for prior years, (2) computation of the 
amount of the net loss carryover to the current year, 
(3) computation of the amount of the deduction in 
the current year. 


(1) Net Operating Loss.—The determination of the 
amount of a “net operating loss” is a special com- 
putation under the statute. It is not the net loss 
shown on the income tax return, nor the loss indicated 
by the taxpayer’s profit and loss account. Section 
122(a) defines the term as the excess of allowable 
deductions over the gross income, with the follow- 
ing adjustments: 


(a) The deduction for depletion is limited to the amount 
allowable on a basis of cost or March 1, 1913 value. 

(b) Tax-exempt interest must be included in gross income, 
after subtracting interest paid to purchase or carry the tax- 
exempt obligations. 


* Rev. Act of 1921, Sec. 204. 

% Rev. Act of 1924, Sec. 206; Rev. Act of 1926, Sec. 206; Rev. Act 
of 1928, Sec. 117. 

*® Rev. Act of 1932, Sec. 117. 

tN. I. R. A., Sec. 213(a). 

% See S. Rep. No. 665, 72d Cong., 1st Sess., p. 11. The English 
practice, prior to 1926, was to base the income tax on the average 
income of the three preceding years. 8 Rev. Stat. 1067, 1094. In 
1926, the averaging method was replaced by a six-year net loss 
carryover. 9 Halsbury’s Stat. of Eng. 672. Moreover, depreciation 
allowances may be carried forward until there are profits from 
which they can be deducted. 25 Halsbury’s Stat. of Eng. 205, 
Finance Act of 1932, sec. 19. 
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(c) No net operating loss deduction may be taken (this 
prevents a double deduction for a net operating loss). 


(d) Long-term capital losses (over 18 months) are allowed 
only to the extent of long-term capital gains, and short-term 
capital losses (under 18 months) to the extent of similar 
gains.” 


(e) Deductions not attributable to a trade or business regu- 
larly carried on by the taxpayer are allowed only to the extent 
of gross income not derived from such trade or business. 

These adjustments are substantially similar to those 
provided in the earlier net loss provisions. The prior 
Acts contained a further Jimitation, disallowing a 
deduction for intercorporate dividends received.*° This 
is no longer necessary, since the full amount of inter- 
corporate dividends is now included in gross income.*" 
The earlier provision was also more liberal with re- 
spect to capital losses, but this was due to the structure 
of the capital gains provision under the earlier Acts. 
An asset held for less than two years was not then 
defined as a capital asset; ** hence losses from the 
sale of such assets were fully deductible as ordinary 
losses, regardless of the amount of offsetting gains 
ing out of “the operation of a trade or business regu- 
larly carried on by the taxpayer.” Non-business 
of a similar character. 


The most important limitation, of course, is the 
last, which limits the net operating loss to a loss aris- 
ing out of “the operation of a trade or business 
regularly carried on by the taxpayer.” Non-business 
deductions are permitted to offset non-business in- 
come, but not to produce or increase a “net operating 
loss.” Difficult questions of fact arise in determining 
what is a “business regularly carried on” by the tax- 
payer, and the deductions attributable thereto. These 
were extensively litigated under the prior law, and 
no new problems are raised by the 1939 provision.” 


(2) Net Loss Carryover.—The extent to which net 
operating losses may be carried over from prior years 
is determined under section 122(b). This is a complex 
technical provision, but in substance it permits net 
operating losses for the two preceding years to be 
carried over to the current year. If, however, the 
taxpayer had a net loss two years prior to the current 
year followed by a year showing net income, the 
amount of the earlier loss must be reduced by the net 
income of the preceding year. For this purpose, the 
net income of the preceding year must be computed 
with the adjustments required for determining a net 
operating loss, except that non-business deductions 
in excess of non-business income may be taken into 

*% In computing capital gains and losses, the percentages of such 
gains and losses taken into account under sec. 117(b) for purposes 
of computing taxable net income are to be disregarded. 

“ Rev. Act of 1928, Sec. 117(a)(4). 

41 Intercorporate dividends are removed from the base for normal 
tax by a credit against net income. Rev. Act of 1939, Sec. 201; 
I. R. C., as amended, Sec. 13(a)(2). 

© Rev. Act of 1928, Sec. 101(c)(8). 


48 For a discussion of the problems, see Paul and Mertens, Law 
of Federal Income Taxation, Vol. 3, sec. 27.17 et seq. 
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account. The net income so calculated for the pre- 
ceding year, however, may be reduced by the amount 
of net operating loss sustained two years prior thereto 
(i. e., in the third year preceding the taxable year). 
In computing the carryover, no year beginning 
prior to January 1, 1939, may be used.** Thus, a cor- 
poration having a net operating loss in 1938 cannot 
carry it over to apply against 1940 income (the first 
year for which a deduction is permitted). Nor can 
it, in calculating the carryover for its 1941 return, 


apply the 1938 loss to reduce the net income, if any, 
of 1940. 


(3) Net Operating Loss DeductionHaving com- 
puted the amount of the net operating losses for prior 
years, and the amount of the carryover, there remains 
the question of the amount deductible in the current 
year. The first year for which such a deduction may 
be taken is a taxable year beginning on or after Janu- 
ary 1, 1940.*° 

Under section 122(c), the net operating loss de- 
duction is the amount of the carryover less the amount 
of the increase in net income of the current year pro- 
duced by the adjustments required in the section 
(other than the adjustment for an excess of non- 
business deductions). In other words, the available 
net loss of prior years must be first applied against 
tax-exempt income and unrecognized deductions, and 
only the balance remaining may be taken as a deduc- 
tion. As has been noted above, the same treatment is 
applied in determining the net income of the preced- 
ing year for purposes of the carryover. Hence, a tax- 
payer with a net operating loss of $100,000 in 1939, 
no taxable income in 1940 but $50,000 of government 
bond interest, and $100,000 of income in 1941, includ- 
ing $50,000 of tax-exempt income, will be entitled to 
no deduction in 1941. The $100,000 loss carryover 
will be reduced to $50,000 by the 1940 tax-exempt 
income, and this carryover will be applied against 
the tax-exempt income of 1941, leaving no available 
deduction. 

This is a major point of difference between the 1939 
net loss provision and the provision existing from 
1921 to 1932. Under the old law, a net loss deter- 
mined with the proper adjustments, could be de- 
ducted from the net income of the succeeding year 
(computed without adjustments) and if in excess of 
such net income, could be deducted from the net in- 


“TI, R. C., as amended, Sec. 122(e). 
*% Rev. Act of 1939, Sec. 229. 

* Rev. Act of 1928, Sec. 117(b). 

“ H. Rep., p. 17. 
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come (also without adjustments) of the second suc- 
ceeding year.*® 

The purpose of this new limitation, according to 
the House Report, is to insure that only an “economic 
loss” will be taken into account.*? Certainly, in the 
case of a taxpayer whose operating loss is offset by 
tax-free interest on government bonds, it is true that 
no economic loss has been sustained. It is not so 
clear, however, that the same is true of a taxpayer 
who has capital losses in excess of gains. Certainly, 
the failure to reflect such losses in his accounts would 
be disapproved by accounting authorities. At the 
same time, if the premise is granted, that these ad- 
justments are necessary because they do not give rise 
to “economic losses,” it must be admitted that the 
new law is logically consistent in requiring the adjust- 
ments to be made not only in the year in which the net 
loss occurred, but also in the succeeding year or years 
in which a deduction is sought. 

Not all taxpayers are entitled to the benefit of the 
net operating loss deduction. In addition to corpora- 
tions and individuals, the deduction is available to 
life insurance companies,*® and, under regulations to 
be prescribed by the Commissioner, to mutual insur- 
ance companies other than life,*® estates and trusts,” 
participants in common trust funds (but not to the 
trust fund *) and to members of a partnership (but 
not to the partnership **). Expressly excluded are 
the following: ** 


(1) Corporations falling under section 102 by reason of 
unreasonable accumulations of surplus; 


(2) Domestic personal holding companies; 

(3) Foreign personal holding companies; 

(4) Mutual investment companies. 
It was also well settled under the prior law that only 
the taxpayer who incurred the net operating loss 
could have the benefit of the deduction in subsequent 
years; hence, if there was any substantial change in 
the form of the business which created a new taxable 
entity, the new taxpayer might not deduct the loss of 
its predecessor.** <A similar interpretation is to be 
expected under the present provision. 


(Continued in next issue) 





48 Rev. Act of 1939, Sec. 211(e)(1). 

® Id., Sec. 211(e)(2). 

© Id., Sec. 211(c). 

Id. See. 21i(e). 

52 Td., Sec. 211(d). 

33 Id., Sec. 211(f), (gf), Ch), (D. 

54 New Colonial Ice Co., Inc. v. Commissioner, 292 U. S. 435 (1934), 
aff'g 66 F. (2d) 480 (CCA-2, 1933) (reorganized corporation); West 
Point Marion Coal Co., 19 BTA 945 (1930) (corporation succeeding 
association); Philip C. Donner, 16 BTA 758 (1929) (partnership suc- 


ceeding corporation); A. R. R. 1597, II-1 CB 53 (corporation succeed- 
ing individual). 
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Motor Fuel Tax Refund 


Administration in Colorado 


By GEORGE PEAK ~* 


OR certain purposes tax refunds may be divided 
Fis three categories: (1) those arising from 

unintentional overpayments by the taxpayer, 
(2) those arising from unintentional overassessments 
by ‘the tax administering agency, and (3) those aris- 
ing from overpayments required by law as a matter 
of administrative convenience.t’ Motor fuel tax re- 
funds in Colorado fall within the third classification. 
In general it may be said that such refunds are al- 
lowed on motor fuel purchased and used for any pur- 
pose other than that of operating motor vehicles upon 
the public highways.’ 

Table I 


Per Cent of Motor Fuel Tax Receipts Refunded in 
Colorado, 1930-1938 * 


Per Cent 











Motor Fuel Motor Fuel Refunds to 
Year Tax Receipts Tax Refunds Receipts 
1930 $6,642,208 $ 630,231 9.5 
1931 6,857,517 738,072 10.8 
1932 ° 6,134,473 659,144 10.7 
1933 6,012,639 678,833 i 
1934 7,300,773 849,881 11.6 
1935 6,814,598 809,973 11.9 
1936 7,855,299 1,042,474 13:3 
1937 8,659,028 1,214,575 14.0 
1938 8,623,328 1,154,776 13.4 


® Compiled from the annual reports of the Colorado 
Motor Fuel Excise Tax Division and the annual reports of 
the Colorado State Oil Inspector. 

This study is concerned with the administration of 
these refunds. The advisability of having a refund 
provision in the motor fuel tax law is, from this ap- 
proach, an unimportant question. Likewise, the pro- 





* Fellow, Department of Government Management, University of 
Denver. 

1A possible fourth category arises in the case of intentional over- 
payment by the taxpayer for the purpose of investing surplus funds 
in interest-yielding refunds. 

? See 2 Colorado Statutes Annotated (1935), chapter 16, section 383. 











visions of the refund section of the law itself are of 
no concern, except as they constitute impediments to 
efficiency in administering other provisions of the law. 
The growth in the relative importance of motor fuel 
tax refunds in Colorado (see Chart I) emphasizes the 
need for an examination of the manner in which the 
law is administered. For those interested in the 
absolute amounts of collections and refunds, Table I 
is presented. 


Organization of the Refund Agency 


The Colorado refund, as in most states, is a hybrid. 
It is a disbursement in that it is approved by the State 
Auditor and a warrant drawn for its payment. Yet, 
no specific appropriation is made by the legislature 
against which the disbursement may be charged. Is 
the refund an expenditure, or is it a deduction from 
revenues? The answer lies in legislative intent. Did 
the legislature intend to subsidize the refundee, or 
did the legislature authorize collection of the tax from 
persons upon whom it would not otherwise fall in 
order to simplify the collection procedure? Although 
there is some suspicion of subsidy surrounding the 
motor fuel tax refund, the weight of evidence prob- 
ably lies with the theory of collection simplicity. The 
refund in Colorado may then be considered as a de- 
duction from revenues, and, consequently, refund ad- 
ministration may logically be placed in the hands of 
a tax collection agency. Asa matter of fact, the major 
problems of refund administration are closely analo- 
gous to those of tax collection administration. 
Masses of incoming forms must be examined, re- 
corded in the accounting records and filed. Corre- 
spondence and field work are necessary to correct 
errors and to enforce compliance. Two important 
lines of divergence, however, should be noted. 
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Chart I 


Per Cent of Motor Fuel Tax Receipts Refunded in 
Colorado, 1930-1938 


% of 
Receipts 


15 siti Gilani cial 








1930 1931 1932 1933 1934 1935 1936 1937 1938 
(Years) 


Firstly, remittances accompanying incoming tax 
forms may be lumped for deposit, whereas refunds 
resulting from incoming applications must be de- 
centralized into numerous small payments.* Sec- 
ondly, incoming tax forms may be examined cursorily 
and filed for future sampling checks, whereas each 
refund application must be examined and payment 
made within a specified length of time.* 

Colorado motor fuel tax refund administration is 
lodged in a tax collection agency, the Motor Fuel 
Excise Tax Division of the State Treasury. The State 
Treasurer, an elected official, appoints an Excise Tax 
Commissioner to head the division from an approved 
list submitted by the Colorado Civil Service Commis- 
sion. The employees of the division are also ap- 
pointed by the Treasurer from the Civil Service 
Commission’s approved lists.° The work of the Motor 
Fuel Excise Tax Division is divided into two sections 
(although such division is not specifically authorized 
by law), the Motor Fuel Excise Tax Section and the 
Motor Fuel Tax Refund Section. The practical work- 
ing units of this latter section are shown in Chart IT. 

This chart pictures motor fuel tax refund adminis- 
tration as a part of a more or less integrated tax struc- 
ture under the direction of the State Treasurer. The 
integration is more illusory than real, however. Each 
operating unit of the Treasurer’s Division of Taxation is 
actually a separate operating entity. Each unit has its 
own posting machine operators, its own stenographers 





3 Colorado’s 73,645 motor fuel tax refunds averaged $15.68 in 1938. 
4Is ‘‘the bird in the hand worth two in the bush?’’ This anomaly 
should provide a cogent argument for administrators faced with a 
prospect of niggardly appropriations for tax collection. 

5 Exceptions to this method of appointment exist in cases of posi- 
tions for which the Civil Service Commission maintains no eligible 
lists because of the failure to hold examinations. In such cases 
temporary appointments are made by the Treasurer. One temporary 
employee engaged in refund work has served for more than three 
years. Thirteen of the division’s fifteen employees have been se- 
lected from civil service lists. 
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and typists, its own file clerks, its own stock supplies, its 
own annual report, et cetera. Any money savings or 
any increased services resulting from an actual inte- 
gration of tax administration would be reflected in the 
refund administration. The State Treasurer could, 
within the framework of existing law, manage his 
tax collection units for more effective administration. 
Of course, the organizational defect of having a tax 
collector who is not responsible to the chief executive 
of the state would still exist. 

The bulk of the work of the Refund Section is 
handled by fifteen employees. Field cases are referred 
to the seven motor fuel excise tax field auditors. The 
field work arising from refunds, however, occupies 
but a small proportion of their time. Part of the time 
of the Excise Tax Commissioner and his stenog- 
rapher is properly allocable to the refund section. To 
a lesser degree, the State Treasurer and his assistants 
perform supervisory services for the Refund Section. 
The section is also the beneficiary of several services 
performed by other agencies of the state government.® 
It clearly would be impossible to determine accurately 
the total cost of administering the refund law. The 
large percentage of cost, however, arises from salary 
payments to the fifteen regular employees of the 
Refund Section. These salaries are shown in Table II. 


Chart II 


Organization of Motor Fuel Tax Refund Administration in 
Colorado, 1939 





Division of Finance 












7 
ro 
= 
a | 

| 


Colorado 


Tax 
ommiss ilo 


Tax 


Divis ion } 











——— 
Motor Suelj; Store 
Excise Taq! License 
Division || Division 


Motor Fuel Excise 
Tax Section 


Division 











Motor Fuel Tax 
Refund Section 





Accounting | Disbursement 





Contractual services, supplies and materials, equip- 
ment and other miscellaneous current expenses will 
add an approximate $9,000 to the salary expense. If 
ten per cent is added, somewhat arbitrarily, for serv- 
ices performed by other agencies of the state and for 
supervisory services, the total cost of refund adminis- 
tration will be approximately $39,000 in 1939-40. This 
is 3.4 per cent of the 1938 motor fuel tax refunds. The 


6 Legal advice, purchasing, pre-auditing and janitor service furnish 
a few examples. 
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total cost of refund administration in Colorado, then, 
probably lies between three and four per cent of the 
amount refunded. 


Table II 


Salaries of Fifteen Regular Employees of the Colorado Motor 
Fuel Tax Refund Section, Fiscal Year 1939-40 * 


Title Salary Title Salary 
of Appro- of Appro- 
Position priation Position priation 
1939-40 1939-40 
Supervisor .......... $2,400 Counter Clerk....... $1,500 
Assistant Supervisor.. 2,400 Stenographer ....... 1,500 
Collector and Refund Clerk Typist ........ 1,500 
Adjustor ......... 2,100 Clerk Typist ........ 1,500 
Assistant Collector and 
Refund Adjustor... 2,100 
Operator Clerk ..... 1,500 
Refund Clerk ....... 1,800 Clerk Typist ....... 1,440 
Refund Clerk ....... 1,800 Stenographer ....... 1,410 
Refund Clerk ....... 1,800 ee 
Auditor ... sas... 1,800 PROGR x sessed manned $26,550 


* Compiled from the Laws of Colorado, 32nd session, 1939, Chap. 
22, see. 17. 


The Operations of the Refund Agency— 
Approval of the Refund 


Before a refund of the motor fuel tax may be ob- 
tained, an annual permit must be procured from the 
State Treasurer. This permit must show the appli- 
cant’s name, his address, occupation and the nature of 
his business or a sufficient description of the machines 
or equipment in which the fuel is to be used.?. Each 
permit is assigned a number, which number must be 
borne on each application for a refund payment. The 
permit holder is notified of the number assigned to 
him by means of a printed postal card. Figures 1 and 
2 show the permit application and the permit notifica- 
tion respectively. These forms are filed alphabetically 
in a visible card file. The Refund Section, in order to 
comply with the provisions of the law designating the 
permit as an annual one, has ruled that a permit is to 
be automatically reinstated after it has been in effect 
for one year. A permit which has been inactive for 
two years is automatically cancelled.® 


After the permit has been secured, an application 
for refund payment may be made. Since payment of 
the refund claim must be made within ten days after 
the application has been received in the refund sec- 
tion, a prompt examination of the application must be 
made to see that there has been compliance with all 
of the provisions of the law. Accordingly the refund 
applications are date stamped and routed to the aud- 





7 See 2 Colorado Statutes Annotated (1935), chapter 16, section 383. 

8’ From the effective date of the present refund law in 1933 to 
December 31, 1938, a total of 43,171 permits were issued and 15,694 
cancelled, making 27,477 permits active as of the end of 1938. 

® The fuel must have been used as well as purchased. 

1” These tables of average fuel consumption were prepared by the 
Refund Section from data on average consumption per hour for dif- 
ferent types of engines. These data were furnished by the Uni- 
versity of Nebraska and the University of Montana. 
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itors to be checked. The auditing procedure involves 
the following steps: 


(1) Permit number supplied if missing. 


(2) Check made to see that all applicable blanks are filled 
out. 


(3) Check made for arithmetical accuracy in figuring gal- 
lonage and amount of refund. 


(4) Comparison of the date of the oldest attached invoice 
with the date of the receipt of the refund application 
to see that more than sixty days have not elapsed. 

(5) Comparison of the date of the newest attached invoice 
with the date of the refund application to see that they 
are not the same.” 


(6) Comparison of the signature on the application for re- 
fund with the name of the purchaser on the invoice. 


(7) Examination of the signature for evidence of tracing 
or forgery. 


(8) Examination to determine whether the invoices have 
been paid by the claimant. 


(9) Examination of the purpose for which the refund is 
claimed to see that it falls within the provisions of the 
law. 


(10) Comparison of the statements of work done and fuel 
used in the refund application with tables of average 
fuel consumption in order to establish the reasonbleness 
of the claim.” 


(11) Any miscellaneous examinations which circumstances 
command or permit. 


The provision of the law that refunds may be al- 
lowed only on motor fuel purchased and used has evi- 
dently caused the administrative agency some little 


Figure 1 


Form MF-%0 STATE OF COLORADO 


Office of State Treasurer 
MOTOR FUEL TAN DIVISION 


“Date Innued Permit No. 


J ~ 7 
APPLICATION FOR PERMIT FOR REFUND OF MOTOR FUEL TAX 
pa Ih I i a a ht 
To MOTOR FUEL TAX DIVISION, 
3" RER'S OFFICE, 
TATE CAPITOL BUILDING, 
R, COLORADO. 

The undersigned hereby makes application for permit for refund of MOTOR FUEL TAX Applicant 
hereby certifies that he has read the excerpt from the act by the General Assembly of Colorado known as 
Il. B. 527, effective April 8, 1933 (Colorado Motor Fuel Tax Law), printed on the reverse side hereof. and 
agrees to all the conditions thereof and that he will truthtully show in each application for refund (Form 
MF-52) the required information and that information such as the description of machines and equipment 
when shown on Form MF-50A will be considered @ part of this application 





Name of Applicant 


Please Print Name a aa 
Mailing Address ee dntcnitasmteiad iecoeticccaiy ra ‘ ™ 
Town County State Route No Box No 
Occupation and 
Nature of Business 
Signature 
By 
Subscribed and aworn to before me this ‘ . day of scours - htt tate cieaeiectods Eads 
Application for Refund Must Be Filed Within - 
to Days from Date of Purchase. Notary Public 


| eee RCC MENNERE TN 
ET LEE LE eT ce Pe ee 
NU ie 5 a a 
Please list all motor equipment. TRACTORS 

Make Year Horsepower Kind Fuel Used 
) esse eae eeeie. _ <oaueeitnidipiainininianehaneteiepialavinaitn 
, ee inewnnnaitemrinminmaie:  nmamnalamaiamaenien 

STATIONARY ENGINES 

Make Year Horsepower Kind Fuel Used 
Bo cee wmccc meee ceewewcweweess 6 Geeerecemee 8 (— cewemmmeeneeeemeeneweses — ceeesneenneseeseocesece. 
ee ee CP Reeewewweweneceeeeeneees 8 coccewewececcececcecace 

OTHER EQUIPMENT 
Kind Kind Fuel Used 

) ee 
2. 


This information is confidential and for the exclusive use of the State of Colorado. 


(Form MF-50n) 
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difficulty. One ruling has been made to the effect that 
fuel purchased will be assumed to have been used. 
An exception to the rule, however, is found in the 
practice of disallowing refunds in cases in which the 
invoice date and the refund application date are the 
same, the assumption being that the fuel could not 
have been used at the time of the refund application 
date. This confusion seemingly results from two sep- 
arate provisions of the law: (1) that the fuel be used 
as well as purchased before the refund payment is 
made and (2) that the refund application be made 
within sixty days after the purchase of the fuel. The 
interpretations accorded these provisions present the 
refund applicant with two alternatives, if he is to 
receive the refund at all. Either he must actually use 
the fuel within sixty days after its purchase, or he 
must swear falsely in the refund application that he 
has used the fuel. Surely there has been no legislative 
intent to deprive a person, otherwise entitled to a 
refund, of such payment simply because he has failed 
to use the fuel within sixty days after purchasing it. 
And certainly the legislature did not intend to en- 
courage false swearing. 

The two provisions of the law named above are not 
irreconcilable, however. The provision that the re- 
fund application be made within sixty days after the 
fuel is purchased does not necessarily imply that 
the fuel must be used within the sixty day limit. The 
seeming anomaly might be avoided by the incorpora- 
tion of beginning and ending inventories on the re- 
fund application somewhat in the following manner: 





Gallons on hand, date of last application. .... 112 
Gallons purchased (see invoices attached)... 1,062 
Total gallons available for use during period 1,174 
Gallons on hand, date of present application 123 
Gallons used during period e . 1,051 


The practical effect of this device would be for the 
applicant to waive the refund payment until the fuel 
is actually used, but at the same time to submit his 
application within the sixty day time limit.” 

An impediment to the speed of the auditing routine 
exists in the diversity in the form of the invoices 
attached to the refund application. A standard in- 
voice form to be used by all filling stations would be 
a desirable innovation. The administrative agency 
has given the matter consideration and has gone so 
far as to draft a standard form.’ Its adoption rightly 
awaits a gradual process of education, suggestion, 


11The incorporation of beginning and ending inventories in the 
refund application would force the adoption of additional auditing 
and filing routines on the part of the administrative agency. 
Whether or not the total volume of its work would be increased. 
however, depends upon the number of small refund applications 
which would be discouraged by the record keeping involved in the 
use of the inventories. 


“Interview with Mr. Lloyd Bedford, Supervisor of the Colorado 
Motor Fuel Tax Refund Section, November 10, 1939. 
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coaxing and publicity. It could not be forced upon an 
unwilling industry with any large measure of success. 


The process of auditing the refund applications 
gives rise to a sizable volume of correspondence be- 
fore the payment can be made. A rough check of the 
correspondence files indicates that approximately fif- 
teen per cent of the refund applications must be held 
up pending an answer to a letter.**7 The correspond- 
ence problem could undoubtedly be relieved some- 
what by improvements in administrative practices. 
One of these practices, namely that of allowing the 
filling station operator to prepare the refund appli- 
cation, can be corrected only by a change in the law. 
The legislature can be of some little service to the 
honest taxpayer in this respect.* The failure of the 
administrative agency to exercise its power to revoke 
permits and to prosecute vigorously cases which un- 
doubtedly warrant prosecution also gives impetus to 
a volume of correspondence. In connection with 
administrative problems, attention to a recent judicial 
pronouncement would not be amiss. In a case in the 
Denver District Court,’® a construction company at- 
tacked the action of the refund agency in refusing a 
refund because sixty days after the purchase of the 
fuel had elapsed before the application for refund had 
been made. In overruling a demurrer to the plain- 
tiff’s allegations, the court said: 

“The court is of the opinion that in this era of modern busi- 
ness, with the multitudinous taxes imposed, the Act should be 
liberally construed, and that the court, in the exercise of its 
equitable jurisdiction, can permit a party to present a suffi- 
cient excuse for non-compliance with the statute, and that if 
this excuse is sufficient in reason and conscience, the court 
may prevent a forfeiture.” 

If the upper court holds to this unique doctrine of 
“sufficient excuse”, the administrative agency will be 
faced with a real complication. 


An interesting phase of the auditing process is that 
the State Highway Department is allowed refunds 
on its motor fuel purchases. Since this department 
spends motor fuel tax money in its own separate 
budget, it would seem that such refunds are just so 
much wasted effort, both on the part of the Highway 
Department and the Refund Section. However, the 
Highway Department receives only seventy per cent 
of the gross motor fuel tax collections after refunds 


13 Tt would be helpful to know whether the majority of this cor- 
respondence is the result of chronic mistakes on the part of a few 
permit holders or rare mistakes on the part of many permit holders, 
but such information is not readily obtainable. 

14 There is no intention to imply that the majority of filling station 
operators are dishonest. Enough evidence of fraud and collusion 
exists, however, to indicate that a change in the law would be 
desirable. 

% It is difficult to enforce the provision of the act requiring the 
refund application to be filed within sixty days after the purchase 
when the mores of the community condones invoice ‘‘date-changing,’ 
yet condemns a ‘‘write-up’’ of invoice gallonage. It is difficult to 
enforce any act when administrative decisions are influenced by the 
fear of political reprisal or the hope of political compensation. 

1% The Driscoll Construction Company v. Charles M, Armstrong, 
State Treasurer, decided September 11, 1939. 

















to 
th 
ial 
he 
ut- 


he 
ad 


Si- 
be 
its 
fi- 

if 
irt 


50 
Ly 
1€ 


June, 1940 


have been deducted, the other thirty per cent being 
distributed for county and city highways."* Thus, the 
Highway Department would not have received 
$30,000 of its approximate $100,000 of 1938 refunds 
had it failed to make the refund applications."* 


Figure 2 


Form MF-51 


PERMIT FOR REFUND OF MOTOR FUEL TAX 
Denver, Colorado,........... Se descepi vse Rhunesesnanines ee Ney eee 


Your application for Permit for refund of Motor Fuel Tax has been received 
and approved by me. It has been placed in our permanent file under Permit No. 


pita You are therefore entitled to make application for refund of Motor Fuel 
Tax on Form MF-52, under the provisions of an Act by the General Assembly of 
Colorado, known as H. B. 527, effective April 8, 1933 (Colorado Motor Fuel Tax 
Laws). Application for refund must be filed within sixty days of the date of the 
purchase of the motor fuel. 

PENALTIES 

The law provides severe penalties for any false statement in connection with 
applications for annual permits or refund of taxes. See copy of the statute on reverse 
side of application for refund. 

Please preserve this card and show the Permit Number on all applications for 
refunds and correspondence relating thereto. Your permit number will remain the 
same until you are notified to the contrary 


"Preasurer, State of Colorado. 
MOTOR FUEL TAX DIVISION 
a 


Record Keeping 


The audit complete, the refund applications flow to 
the accounting unit for posting to the records. There 
they are batched in groups of seventy-three *® and 
numbered with a consecutive numbering stamp.” 
They are then ready for the posting operation. One 
operation accomplishes the recording in three differ- 
ent records, (1) the Control of Refunds, (2) the Daily 
Report to the Auditor and (3) the Register of Motor 
Fuel Tax Refund Claims Filed and Approved for 
Payment, which is prepared in duplicate. 


The Control of Refunds (Figure 3) is a ledger ac- 
count and is maintained for each permit holder.?? To- 
gether with the Daily Report to the Auditor it forms 
a triplicate of the Refund Claim Register.?* Two add- 
ing registers of the posting machine furnish an auto- 
matic check on the accuracy of the postings, but the 
practice is to proof read the postings against the re- 
fund applications for a double-check. The “permit 
number” column on the Control of Refunds is en- 
tirely unnecessary and is never posted. 

The Daily Report to the Auditor (Figure 4) fur- 
nishes the State Auditor with the detailed information 
which is necessary before he can draw a warrant on 


Figure 3 
Foam MF-21 CONTROL OF REFUNDS A 
CLAIMED & PAID 
STATE OF COLORADO feats 
Ornce oy STATE TREASURER Year Permit 
Moron Fost Tax Drvisipx Classification (............ ) Re STE 


I NI incase cescereissesearincsos 















Address ...............0-.-+- ne ) 
RFD No................ a 
errand idan 
, Date | 3| Application Permit 
Amount Claimed | v | Aagreved | Amount Paid é PPNo , No. 
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the Treasury. A master-warrant is issued for the 
total of these seventy-three items, which warrant is 
later divided by the Treasurer into seventy-three sub- 
warrants or checks. As previously mentioned, the 
check number and the refund application number are 
the same, thus facilitating postings and comparisons. 


The Register of Motor Fuel Tax Refund Claims 
Filed and Approved for Payment (Figure 6) has al- 
ready been shortened to Refund Claim Register for 
the sake of simplicity. This register is the primary 
accounting record and is prepared in duplicate. One 
copy is maintained as a record in the Refund Section, 
and the other is used by the Treasurer as a means of 
dividing the master-warrant into sub-warrants. Each 
entry in the Refund Claim Register is placed in an 
appropriate adding register in the posting machine, 
and the total of each register is taken at the bottom 
of the sheet. These totals furnish a classification of 
refund payments which are cumulated in a weekly 
report. Thus, at the end of the year the weekly re- 
ports have cumulated into a classification of refund 
payments which is used in the annual report of the 
Motor Fuel Excise Tax Division. 


The classification is made on the basis of fuel con- 
suming groups receiving the refunds. It is absolutely 
essential if the refund policy of the State is to be 
guided intelligently. The legislature, the administra- 
tive agency and the public should be informed of 
groups to which refunds are made. The amounts re- 
ceived by each group and the relative importance of 
these amounts are also vital, both to policy determina- 
tion and administration. A classification on the basis 
of absolute amounts is shown in Table ITI. 

The value of such a classification to the administrative 
agency is apparent. The variations in agricultural 


Table III 


Motor Fuel Tax Refunds in Colorado by Fuel Consuming 
Groups, 1930-1938 * 


(000 omitted) 











Fuel 
Consuming 

Group 1930 1931 1932 1933 1934 1935 1936 1937 1938 
Agricultural ......$543 $565 $374 $413 $502 $494 $601 $690 $719 
Industrial 35 46 46 36 45 eh 67 71 60 
Contractors ....... 45 63 42 98 114 102 191 238 140 
State Highway . b 30 130 51 68 «64 72 87 97 
St. Institutions .. b b b b b b b 1 1 
Counties ........ Dm 2s S56 SO 69 6! 70 80 85 
Cities & Towns.... b 2 5 8 9 8 9 10 11 
U. S. Govt. 1 b b b b b b b b 
Aviation er 7 6 6 6 4 3 6 16 22 
Motor Boats b b b b b b b b b 
Railroads . vo b b 3 7 4 4 3 3 
Cleaners & Dyers... b b b 3 4 4 3 2 1 
Miscellaneous b b Db 22 26 17 17 16 14 
Totals ........ $630 $738 $659 $679 $850 $810 $1,042 $1,215 $1,155 


* Compiled from the annual reports of the Colorado Motor Fuel 
Excise Tax Division. » Less than $500. The U. S. Government is 
exempt from paying the tax, but small refunds are made to some 
of its agencies and instrumentalities. 
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Figure 4 


REGISTER OF Motor Fuet Tax REFUND CLAIMS. FILED AND APPROVED FOR PAYMENT 





June, 1940 





SHEET No.__ 





DAILY REPORT TO STATE AUDITOR 


TAKEN INTO____ 


“ . 19____ ACCOUNTS. 











| 
Date of Clam | NAME AND ADDRESS OF CLAIMANT FOR REFUND 
| 
ae - 


STATE OF COLORADO 
OFFICE OF STATE TREASURER 


MOTOR FUEL Tax DIVISION 





Date of Claim NAME AND ADDRESS OF CLAIMANT POR REFUND 


refunds, for example, must be examined to determine 
whether they are results of variations in the business 
cvcle, crop failures, bumper crops, failures to report 
fuel used on the public highways or some other causes 
or combination of causes. Why were contractors’ re- 
funds in 1933 more than double the 1932 figure? Can 
the amount refunded to the State Highway Depart- 
ment in 1932 be explained? Has airplane traffic in- 
creased four-fold since 1936, or are the aviation 
companies purchasing larger relative amounts of fuel 
in Colorado? Are cleaners and dyers using cleaning 
preparations other than the fuels defined in the tax 
act? It is important that these questions and many 
similar ones be answered if the administrative agency 
is to function effectively. 


The relative size of refunds made to the different 
fuel consuming groups and the growth or decline of 
their relative importance may be seen in Table IV. 
It is interesting to observe that, although agricultural 
refunds in the last three years have increased substan- 
tially over 1930 in absolute amounts, the relative im- 
portance of such refunds is considerably less than in 
1930. This decline in relative importance is counter- 
balanced by relative increases in refunds to con- 
tractors, counties and the State Highway Department. 
In 1938, four types of fuel consuming groups, agricul- 
tural, contractors, counties and the State Highway 
Department, received ninety per cent of the total re- 


17 See 2 Colorado Statutes Annotated (1935), chapter 16, section 390. 


1% Refunds to the Highway Department are not specifically author- 
ized by law, but the payments are made on an assumption that the 
department is a political subdivision of the state. 


% Seventy-three because the primary accounting record has sev- 
enty-three lines for postings. It would be impolite to ask why the 
record was constructed to contain seventy-three lines. 

* These numbers later become the sub-warrant or check numbers. 

*1The law requires that a cumulative record of refunds be kept 
for each permit holder. 

2A short name for the formidable title in the preceding para- 


graph. The posting operation is accomplished by the use of a 
complicated carbon paper arrangement. 





Figure 5 


REGISTER OF MOTOR FUEL TAX REFUND CLAIMS. FILEO ANDO APPROVED FOR PAYMENT 


| Sine 
Refund Purpose of Motor Fuel | 
| Refuad Claimed | Gallon: age | sic for 
syment 








| i oa 






SHEET No 
TAKEN INTO 19 ACCOUNTS 
Paid BY WARRANT NO 


Awount of Date — 2) Applicstion Perm 
Collonag a ad | Refund clomed |’ | Approwag Amount Pad 3) “PPD Ne 











funds. It is essential for any business to know its 
best customers.”* 
Table IV 


Per Cent of Total Motor Fuel Tax Refunds in Colorado by 
Fuel Consuming Groups, 1930-1938 * 


Per Cent of Total Refunds 
1930 1931 1932 1933 1934 1935 1936 1937 1938 


Agricultural ..... 85.8 76.6 56.8 60.8 59.1 61.0 57.6 56.8 62.2 
Industrial ....... 55 62 760 S54 S53 65 GS 59 5.2 
Contractors ...... y | 8.5 6.3 14.4 13.5 12.6 18.4 19.6 12.1 
State Highway ... * 44 67 75 & 8.0 69 7.2 8.4 
State Institutions. b b b b b b b J ys 
Coumties ......... ® 34 $6 94 862 75 GCF 66 7.4 
Cities and Towns. b on 8 a tte 9 8 9 
a a eee Bm b b b b b b b b 
rr 1.6 9 9 8 5 4 64 i £9 
Motor Boats ..... b b b b b b b b b 
Railroads ........ b b b Ss 8 oS 4 a 3 
Cleaners & Dyers. b b b 4 Ss mi. — a of 
Miscellaneous b b * 27 32 2 hE is 2 

100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 


® Compiled from the annual reports of the Colorado Motor Fuel 
Excise Tax Division. » Less than one-tenth of one per cent. 


The accounting records of the Refund Section also 
yield the average amount of each refund per year. A 
common supposition among students of gasoline tax- 
ation is that increased refund payments are caused in 
part by an increase in the number of small claimants. 
Table V seems to refute this contention. Although 
there has been a large increase in the number of re- 
fund claims, no significant variation in the average 
amount of each refund has occurred. 

Another end product of the accounting records is a 
monthly report of refunds classified by fuel consum- 
ing groups. This is submitted by the Refund Section 
Supervisor to the Motor Fuel Excise Tax Commis 
sioner, the State Treasurer and a local committee of 
motor fuel dealers. The report is also useful in chart- 
ing the refunds by months, thus enabling the Refund 
Section to stagger its working force to meet peak-load 





* Opportunities for fraud in the cases of agricultural refunds and 
refunds to counties constitute a major administrative problem. 
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periods. Chart III indicates that the Section’s busy 
period is during the summer months. The apparent 
explanation is that more fuel is used in agriculture 
and in highway construction during the warm 
weather months. 


Chart III 
Motor Fuel Tax Refunds in Colorado by Months 


(Monthly Averages of the Nine Year Period, 1930-1938, 
Expressed in Per Cents of the Average Annual Total) 


| tint canta $ ic a va 





After the refund applications have served their use- 
fulness as posting media, they are placed in numerical 
order in vertical files.. All applications since 1933, 
when the Refund Section was established, have been 
preserved. Considerable space is needed for these 
370,000 forms, and the rate of addition’ to the files 
will aggravate this condition. Frequent reference to 
the files is necessary, however, to furnish farmers 
with information as to which motor fuel invoices they 
have paid so that the same invoice will not be paid 
twice. The Refund Section, in other words, serves as 
a bookkeeper for many farmers in this respect. Of 
course, the files are also useful in other important 
respects. 


Payment. of the Refund Claims 


From the Treasurer’s copy of the Refund Claim 
Register the checks are prepared. They are printed 
in 814” X 11” sheets, four checks to a sheet. Typewrit- 
ers are used to write the checks, after which they are 
proof read and sent to the Treasurer for signature. A 
check signing machine is used for this purpose. They 
are then returned to the Refund Section and mailed in 
window envelopes. A bank balance of $50,000, upon 
which no interest is received, is maintained. In return 
for this sacrifice of interest, no service charge is made 
for the large volume of check payments. Duplicate 
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check sheets are filed in a post-binder and paid checks 
in a file cabinet. These numerical files may be easily 
checked against the file of paid refund applications. 


Conclusions 


Not only has the absolute amount of motor fuel tax 
refunds in Colorado almost doubled since 1930, but 
the size of the refunds in relation to the motor fuel tax 
receipts has also shown a large increase. 


The admmistration of these refunds may properly 
be placed in a tax agency, and this is the case in Colo- 
rado. However, there has been a failure to integrate 
tax administration in Colorado, and even the State 
Treasurer’s tax collection divisions seem to be more 
or less semi-autonomous agencies. The cost of refund 
administration cannot be determined accurately, but 
the expense is probably between three and four per 
cent of annual refunds in Colorado. 

The procedure in approving refunds is reasonably 
adequate. The incorporation of beginning and end- 
ing inventories in the refund application would allow 
the claimants to comply with the law in the ordinary 
course of their business operations. Other improve- 
ments in the auditing process would result from the 
use of standard invoices and more vigorous prosecu- 
tion of violations of the law. The accounting records 
maintained by the Refund Section furnish essential 
information in the classification of refunds by fuel 
consuming groups, average refunds per application 
and monthly distributions of the annual payments. 
Valuable data not supplied by these records are geo- 
graphical distributions of refunds and average refunds 
per application, classified by fuel consuming groups. 


Table V 


Average Amount of Motor Fuel Tax Refunds in Colorado, 
1930-1938 * 


Number of Re- Average 


Year Refund fund Applica- Amount per 
Payments tions Paid Refund 
1930 $ 630,231.44 40,384 $15.60 
1931 738,072.32 49,273 14.98 
1932 659,144.44 43,110 15.29 
1933 _ 678,832.52 48,406 14.02 
1934 849,880.92 55,744 15:25 
1935 809,972.86 54,896 14.75 
1936 1,042,474.04 66,825 15.60 
1937 1,214,575.12 72,313 16.80 
1938 1,154,776.04 73,645 15.68 


a Compiled from the annual reports of the Colorado Motor Fuel 
Excise Tax Division. 










































































































































































































STATE TAX COMMISSIONS ~ 


Their History and Reports' 


By LEWIS 


DELAWARE 
Special Tax Commissions 


In 1891 six tax commissioners were appointed 
whose duty it was to investigate and consider the 
whole question of taxation. They were to submit a 
full report of their investigation to the General As- 
sembly at its next general session. (19 Delaware 
Laws, Ch. 25, p. 57; approved May 16, 1891.) An 
appropriation for this commission was made by 
19 Delaware Laws, Ch. 852, p. 1178, approved April 
5, 1893. 


Report: 1893, Report of the Undersigned Mem- 
bers of the Delaware Tax Commission to the General 
Assembly, 16 p. 

In 1891 for the purpose of equalizing taxation in 
the state, by joint resolution of the legislature, a 
committee of two from the Senate and three from 
the House was appointed to take the subject into con- 
sideration with power to report by bill or otherwise. 
(19 Delaware Laws, Ch. 303, p. 534; approved Janu- 
ary 20, 1891.) 

“No record of report.”—Letter from Law Librarian, 
E. I. du Pont de Nemours & Company, Wilmington, 
Delaware, dated April 1, 1940. 

In 1897 a similar committee of two from the Senate 
and three from the House were appointed a joint 
committee on taxation. (20 Delaware Laws, Ch. 624, 
p. 730; Part 11; approved January 20, 1897.) 

“No record of report found.”—Letter from Law Li- 
brarian, EF. I. du Pont de Nemours & Company, Wil- 
mington, Delaware, dated April 1, 1940. 

In 1907 a “State Revenue and Taxation Commis- 
sion” was created consisting of three members of the 
Senate to be appointed by the President of the 
Senate, three members of the House to be appointed 
by the Speaker, and three other citizens of Delaware 
to be appointed by the Governor. It was instructed 
to meet in one month after the passage of this act 
and elect a president and a secretary. It was given 
power to summon witnesses, make rules for its own 
procedure, and administer oaths. A report was to 
be made at the next regular or special session con- 





+ Continued from May issue. 


* Assistant Professor of Law, and Librarian, Cornell Law School. 
Ithaca, N. Y. 
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W. MORSE* 


taining proposed act or acts relating to the subject. 
(24 Delaware Laws, Ch. 115, p. 204; approved March 
29, 1907.) 

Report: 1909, Report of Commission Appointed by 
Act of 1907, Jan. 5, 1909, 83 p. 

In 1909 this commission was reappointed with the 
same powers. It was to report at the next regular 
or special session of the legislature. (25 Delaware 
Laws, Ch. 69, p. 129; approved February 3, 1909.) 

Report: 1910, Report of Commission Appointed 
by Act of 1909, Dec. 29, 1910, 13 p. 





Lewis W. Morse 


In 1911 this commission was again reappointed 
with the same powers and duties. (26 Delaware Laws, 
Ch. 79, p. 161; approved March 30, 1911.) 

Report: 1913, Report of Commission Appointed by 
Act of 1911, 64 p. 

“A committee to study Franchise Taxes was ap- 
pointed by the Governor in 1934. Because two of the 
committee opposed the opinions of the other three 
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members, two reports were made in February, 1935, 
one from the majority and one from the minority. 
This caused the legislature, by Senate joint resolu- 
tion, to ‘authorize the Governor to appoint a com- 
mission to study the State’s fiscal system’, which 
was known as the State Finance Commission (40 
Delaware Laws, Ch. 252, p. 862; approved March 6, 
1935) which reported in 1937.”—Letter from Law Li- 
brarian, E. I. du Pont de Nemours & Company, Wil- 
mington, Delaware, dated April 11, 1940. 

Reports: 1937, Franchise Tax Study, (mimeo- 


graphed) 225 p.; 1937, Summary of Report of State 
Finance Commission, (mimeographed) 35 p. 


State School Tax Department 


In 1921 a State School Tax Department was cre- 
ated consisting of a State School Tax Board com- 
posed of the State School Tax Commissioner, 
Secretary of State, and the Auditor of Accounts. 
The office of State School Tax Commissioner was 
also created which officer should be appointed by 
the Governor. The powers and duties of this depart- 
ment were to administer and collect the Personal 
Income Tax, the Corporation Tax, Franchise Tax, 
make rules and regulations concerning the enforce- 
ment of the Personal Income and Corporation Taxes, 
etc. Actual statistics were required to be published 
regarding the operation of this act and an annual 
report was required to be prepared and submitted 
to the Governor and Legislature including such 
recommendations concerning State School Taxes as 
may be necessary. The State School Tax Commis- 
sioner was directed to act as chairman of the State 
Tax Board and he was made the executive head of 
the State School Tax Department with sole charge 
of its administration. He was directed to maintain 
a permanent public record of all the decisions, rules 
and rulings of the State Tax Department. The pow- 
ers of the State School Tax Board were to decide 
all questions of policy submitted by the State School 
Tax Commissioner and to hear complaints and ap- 
peals from the decisions of the State School Tax Com- 
missioner. (32 Delaware Laws, Ch. 9, p. 20; approved 
March 29, 1921.) 


In 1927 the above act was amended so that the 
State School Tax Board shall consist of the State 
School Tax Commissioner and his subordinate offi- 
cials and the State School Tax Board to be composed 
of the Secretary of State and two other members to 
be appointed by the Governor. The power of the 
State School Tax Department to hear appeals from 
the decisions of the State School Tax Commissioner 
was removed. This act also reénacted with slight 
changes and additions the sections concerning the 
duties of the State School Tax Commissioner and Board. 
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(35 Delaware Laws, Ch. 11, p. 37; approved April 21, 
1927.) 

“From November 25, 1921, when Mr. Pierre du 
Pont, State School Tax Commissioner, took office 
until the printed report of 1926, he spent most of 
his time setting up the office of the Tax Department. 
From private funds he bought office equipment and 
supplemented the amount available for salaries for 
auditors in order to be able to hire competent men. 
Since then the Depatrment has been run efficiently on 
adequate appropriations.”——Letter from the Law 
Librarian, E. I. du Pont de Nemours & Company, Wil- 
mington, Delaware, dated April 1, 1940. 


Reports of Delaware State School Tax Commissioner 


Place & Date No. of 


Year Period Covered of Pub. Report Paging 

1921-24* 

1925 Report for 1925 n.p., n.d. (typed) 14 p 
Dated Dec. 31, 1925 

1926 Report for 1926 n.p., n.d. 16p 
Dated Dec. 14, 1926 

1927 Report for 1927 n.p., n.d. 24p 
Dated June 6, 1928 

1928 Report for 1928 n.p., n.d. 26 p 


Dated Jan. 24, 1929 


State Tax Commissioner 


In 1929, Chapter 9 of 32 Delaware Laws and the 
amendments thereto were repealed and a State Tax 
Department was created consisting of a State Tax 
Board, the State Tax Commissioner, and such officers 
and employees as may be authorized to be appointed 
or employed by this act. The State Tax Board was 
directed to be composed of three citizens of Delaware 
to be appointed by the Governor for four-year terms. 
The office of State Tax Commissioner was created 
and this official was made appointive by the Gov- 
ernor. The duties of the State Tax Department in- 
clude the administration, supervision, collection, and 
enforcement of the income tax, the franchise tax, 
and the daily payment to the State Treasurer of all 
sums collected. The State Tax Board decides all 
questions of policy submitted by the State Tax Com- 
missioner and hear all complaints and appeals from 
the rulings of the State Tax Commissioner. The 
State Tax Commissioner is the executive head of the 
State Tax Department and has sole charge of the ad- 
ministration of this department with power to ap- 
point and remove an assistant tax commissioner and 
all other assistants and agents as may be necessary 
and maintains a permanent public record of all de- 
cisions and rulings of the State Tax Department. 
An annual report is required to be submitted to the 
Governor and the Legislature including such recom- 
mendations concerning state taxes as they deem 
necessary. An estimate is required to be submitted 
biennially by the Governor of the receipts and expen- 





* “There were no reports made between 1921 and 1924.’’—Letter 
from the Law Librarian, E. I. du Pont de Nemours & Company, 
Wilmington, Delaware, dated April 11, 1940. 
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ditures for the succeeding two years. Annual statistics 
are to be prepared and published with respect to the 
operation of this act. (36 Delaware Laws, Ch. 8, p. 
34; approved April 2, 1929.) 

In 1931 the power to decide all questions of policy 
submitted by the Secretary of State pertaining to the 
assessment of franchise taxes and to hear all com- 
plaints, appeals, and petitions for review of franchise 
tax assessments was added to the powers of the State 
Tax Board. (37 Delaware Laws, Ch. 7, p. 31; ap- 
proved April 22, 1931.) 

40 Delaware Laws, Ch. 9, p. 20, approved April 12, 
1935, vested the State Tax Department and the State 
Tax Commissioner with the administration and en- 
forcement of the Delaware Estate Tax, with the duty 
to prepare all necessary blanks and forms and to take 
over the duties of the Registers of Wills of the sev- 
eral counties. 

Chapter 30, p. 154 of the same Laws vested in the 
State Tax Department the administration and en- 
forcement of license taxes and fees and issuance of 
licenses formerly done by the Clerks of the Peace. 

In 1937 there was created a power of appeal to the 
State Tax Board on franchise taxes with subsequent 
right of appeal to the Superior Court. (41 Delaware 
Laws, Ch. 7, p. 28; approved April 16, 1937.) 

Chapter 9, p. 35 of the same laws gave the State 
Tax Department power to make recommendations to 
the State Treasurer of erroneous payment of the 
Delaware Estate Tax. 


Reports of Delaware State Tax Commissioner 














Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1929 Report for 1929 n.p., n.d, 37 p 
Dated Dec. 28, 1929 
1930 Report for 1930 n.p., n.d. 21p 
Dated Dec. 18, 1930 
1931 Report for 1931 n.p., n.d. 21p 
Dated Feb. 23, 1932 
1932 Report for 1932 n.p., n.d. 19p 
Dated Jan. 31, 1933 
1933 Report for 1933 n.p., n.d. 26 p 
1934 Report for 1934 n.p., n.d. 30 p 
1935 Report for 1935 n.p., n.d. 37 p 
Dated Feb. 7, 1936 
1936 Report for 1936 n.p., n.d. 39 p 
1937 Report for 1937 n.p., n.d. (1)+31p-+tables 
1938 Report for 1938 n.p., n.d. (1)+56 p 
Dated Oct. 31, 1938 
FLORIDA 


Special Tax Commissions 

In 1911 by House Concurrent Resolution No. 32, 
the Governor was directed to appoint a commission 
of three to report to the Governor on such changes in 
the Constitution and tax laws’ as were necessary. 
(Laws of Florida, 1911, H. C. R. No. 32, p. 938.) 

Report: 1912, Dec. 12, 1912, Report of the Tax 
Commission, 55 p. 

In 1911 a special committee known as the Com- 
mittee on Budget composed of five members, three 
from the House and two from the Senate, were directed 
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to make a compilation of the appropriations, together 
with an estimate of revenue expected and to make 
recommendations as to what state levies were neces- 
sary. (Laws of Florida, 1911, H.C. R. No. 28, p. 938.) 

Laws of Florida, 1917, H. C. R. No. 4, p. 339, re- 
enacted this commission. 

“No report has been found.”—Letter from University 
of Florida Library, Gainesville, Florida, dated March 
12, 1940. 

In 1917 nine citizens were to be appointed by the 
President of the Senate and Speaker of the House to 
consider matters relative to taxation and to report to 
the Legislature such data and recommendations as 
they may deem useful in equalization and reduction 
of taxes. (Laws of Florida, 1917, H. C. R. No. 28, 
p. 345.) 

“No report has been found.”—Letter from University 
of Florida Library, Gainesville, Florida, dated March 
12, 1940. 

In 1923 a Special Committee of five was appointed 
to prepare and present to the Legislature bills or 
amendments to the Constitution for a thorough reform 
of the state tax system. Such measures were to be 
referred to the Finance and Taxation Committees 
who were to report at the earliest date. (Gen. Laws 
of Florida, 1923, S. C. R. No. 3, p. 498.) 

“No report has been found.”—Letter from University 
of Florida Library, Gainesville, Florida, dated March 
12, 1940. 

In 1925 a select committee of five members was 
appointed to prepare and present to the Legislature 
bills relating to the taxation of intangible property 
in the state. (Gen. Laws of Florida, 1925, H. C. R. 
No. 3, p. 564.) 

“No report has been found.”—Letter from University 
of Florida Library, Gainesville, Florida, dated Marchi 
12, 1940. 

On March 3, 1930 the Florida Citizens Finance and 
Taxation Committee was established at a general tax- 
ation conference called by Governor Doyle E. Carlton 
in Jacksonville, Florida. This committee studied the 
problems of finance and taxation and submitted a 
report with their recommendations to the Governor, 
Legislature, and people of Florida. 


Reports: 1930, Preliminary Report of Florida 
Citizens Finance and Taxation Committee, 47 p; 1931, 
Final Report of Florida Citizens Finance and Taxa- 
tion Committee submitted to Governor Doyle EF. 
Carlton, Members of the Legislature of 1931, and the 
People of Florida, April, 1931, 43. p. 

In 1933 an appropriation of $25,000 was made for 
the study and investigation of the organization and 
functions of local government in Florida as the Gov- 
ernor in his discretion should deem advisable. (Gen. 
Laws of Florida, 1933, Ch. 15858, p. 18.) 
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Report: 1935, Report of the Special Committee on 
Taxation and Public Debt in Florida, May 1935, 
xv+188 p. (It is a report of a survey made by Bryan 
Willis, State Auditor, and T. C. Bigham, Professor 
of Economics, University of Florida. The survey 
was financed by the Florida Emergency Relief Ad- 
ministration and by the $25,000 appropriation.) 


State Tax Commission 


The process of equalization of taxes in Florida re- 
mained in boards of county commissioners until 1913 
when a State Tax Commission was created composed 
of three commissioners appointed by the Governor, 
for terms of four years. The commission’s duties 
were to exercise general supervision over the ad- 
ministration of tax laws of the state, over Supervisors 
and over Boards of County Commissioners in the 
performance of their duties as boards of tax equaliza- 
tion. The State Tax Commission was to confer with 
and advise the boards when they were acting as tax 
equalizers. They were to direct prosecutors for viola- 
tions of the tax law and to require reports from towns 
and cities as to their assessments. They were to 
transmit to the Governor and Legislature a report 
showing all the taxable property in the state and the 
value, together with measures recommended to the 
Legislature. (Laws of Florida, 1913, Ch. 6500, p. 327.) 

In 1918 this commission was abolished and directed 
to turn over its books and records to the Comptroller. 
(Laws of Florida, Extra-ordinary Session, 1918, Ch. 
751, p. 65.) 


Reports of Florida State Tax Commission 





Place & No. of 
Date of Pub. Report Paging 


1913-14 Period ending Dec. 31, 1914 Tallahassee, 1915 1st 248p 
1915-16 Period ending Dec. 31, 1916 Tallahassee, 1917 2nd 279p 
1917 For tax year 1917 Tallahassee, 1918 68 p 


Year Period Covered 





State Board of Equalizers 


In 1921 a State Board of Equalizers was established. 
The State Equalizer of Taxes was to be appointed by 
the Governor, and he was to investigate and make 
recommendations to the Governor as to changes in 
the tax laws in an attempt to achieve uniformity in 
the taxation of the counties. If he found any inequali- 
ties in taxation in the different counties, he was to 
report them to the County Assessor for adjustment. 
An appeal from valuations set by the State Equalizer 
could be made by the Board of County Commissioners 
to the Board of Equalizers composed of the Governor, 
State Treasurer and the Attorney General. (Laws of 
Florida, 1921, Ch. 8584, p. 403.) 

The act creating the State Tax Equalizer was re- 
pealed in 1931, and the office was abolished. (Laws 
of Florida, 1931, Ch. 15027, p. 940.) 


Reports of Florida State Board of Equalizers 
Place & No. of 


Year Period Covered Date of Pub. Report Paging 
1921-22 Tallahassee, 1923 1st 55p 
Supp. 61p 
1923-24 Tallahassee, 1925 2nd 202 p 
1924-30* 
Supp. 2p 
1931 Dated March 7, 1931 Tallahassee, 1931 3rd 17 p. 


The following pamphlets were issued by the State 
Board of Equalizers: 


“Needed Appropriation for Work of Tax Equalization ver- 
sus Economy of Politics,” 1931, 18 p. 


“Tax Inequalities in Tax Plan of Applied Forestry,” 1931, 
14 p. 

“Taxes and Tax Equalization,” 1930, 34 p. 

“Tax Equalization and Bond Issues,” 1931, 15 p. 

“The Only Practicable Way to Insure a Fair and Equal 
Distribution of Taxes,” by Marion L. Dawson, State Equal- 
izer of Taxes, n. d., 15 p. 


Budget Commission 


In 1921 a Budget Commission was formed with the 
Governor, Comptroller, and State Treasurer as its 
members. All the state departments were to furnish 
estimates of expenditures, and the State Comptroller 
was to furnish an estimate of the needs of the state. 
After making a complete survey and holding public 
hearings the Budget Commission was to submit its 
report in the form of a budget to the Legislature. 
(Gen. Laws of Florida, 1921, Ch. 8428, p. 129.) 

In 1925 the Legislature added the Secretary of 
State, the Attorney General, the Commissioner of 
Agriculture, and the State Superintendent of Public 
Instruction. (Gen. Laws of Florida, 1925, Ch. 10034, 
p. 59.) 

The act was amended but substantially reenacted 
in General Laws of Florida, 1931, Ch. 14654, p. 43. 


Reports of Florida Budget Commission 








Period Covered Place & 
Year (Biennium) Date of Pub. Paging 
1923-25 1923-25 Tallahassee, 1923 74p 
1925-27 1925-27 Tallahassee, 1925 87 p 
1927-29 1927-29 Tallahassee, 1927 96p 
1929-31 1929-31 Tallahassee, 1929 134 p 
1931-32 1931-32 Tallahassee, 1931 134 p 
1933-34 1933-34 Tallahassee, 1933 127 p 
1935-36 1935-36 Tallahassee, 1935 104 p 
1937-38 1937-38 Tallahassee, 1937 197 p 
1939-40 1939-40 Tallahassee, 1939 184 p 
GEORGIA 


Special Tax Commissions 


In 1898 a joint committee of five from the Senate 
and ten from the House was appointed to thoroughly 
investigate the condition of the State Treasury in 
order to adjust the expenditures of the State without 
increasing the tax rate. Said committee was to make 
its report as early as practicable to the same session 
of the legislature. (1898 Georgia Laws, Res. No. 2, 
p. 408; approved December 8, 1898.) 


* “Reports between 1924 and 1931 were typewritten ‘and not 
printed.”’"—Letter from Julien C. Yonge, Editor, Florida Historical 
Quarterly, dated February 28, 1940. 
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The 1899 Georgia Laws, Res. No. 28, p. 510, appro- 
priated money for payment of the joint tax committee 
of the Senate and House. 


Report: 1899 Senate Journal, p. 14. 

The 1905 Georgia Laws, No. 15, p. 1259; approved 
Aug. 22, 1905, provided for a committee of eight to 
consider the necessity of revision and amendment of 
the tax laws and system of Georgia. The committee 
was directed to report by bill, resolution, or otherwise 
on the first day of the next session of the General 
Assembly. 


Report: 1922 Senate Journal, pp. 7-8. 

The 1909 Georgia Laws, Resolution No. 20, p. 1566, 
approved Aug. 14, 1909, provided for a joint commit- 
tee of three from the Senate and five from the House 
to consider and report measures to secure a more 
full return and a fairer valuation of the property in 
Georgia subject to taxation. The committee was 
given the power to investigate into and recommend 
such changes in the tax laws and system of the state 
as they deemed advisable. 

Report: 1910 Senate Journal, pp. 197-199. 

In 1913 the Chamber of Commerce of the City of 
Athens, Georgia, appointed a committee of ten lead- 
ing men in various business and professional walks 
of life to investigate the subject of taxation. In its 
report it recommended the establishment of a perma- 
nent State Tax Commission. 

Report: 1913, The Athens Plan, Report of Com- 
mittee on Tax Revision, (16) p. 

The 1918 Georgia Laws, Part I, Title II, Sec. 14, 
p. 80, directed the Governor to appoint three business 
men, directed the President of the Senate to appoint 
two Senators, and directed the Speaker of the House 
to appoint three from that body who, together with 
the Governor as ex-officio chairman, should constitute 
a Special Tax Commission for Georgia to investigate 
with the State Tax Commissioner Georgia’s tax system 
comparing its methods and efficiency with those of 
other states and countries. A report was directed to 
be made to the Governor who should transmit it to 
the 1919-20 General Assembly. An abridged copy of 
the report was to be made by the commission in non- 
technical language to be distributed to the citizens of 
the state. The commission was also to present a rev- 
enue bill to the next General Assembly. 

Reports: 1919, Report of the Special Tax Commis- 
sion, (5) + 8&8 Pp. 

1919, Abridged: Report of the Special Tax Commis- 
sion, (3) + 31 p. 

1919, Tax Revision (the bill), 15 p. 

The 1920 Georgia Laws, Resolution No. 35, p. 1775; 
approved July 11, 1920, appointed a special committee 
consisting of the Speaker of the House, President of the 
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Senate, Chairman and Vice Chairman of the Appropria- 
tion and Ways and Means Committees, which with the 
Governor, Comptroller-General, Treasurer, and Sec- 
retary of State (ex-officio members) was to investi- 
gate whether there existed a “casual deficiency” in 
revenues and report the result of its findings to the 
House and Senate as early as possible with recom- 
mendations for supplying such deficiency and for the 
best interests of the state. 


“No report found.”’—Letter from Georgia State Li- 
brary, Atlanta, Georgia, dated March 5, 1940. 

The 1921 Georgia Laws, Resolution No. 26, p. 1197; 
approved August 13, 1921, created a committee of 
five from the Senate and ten from the House to evolve 
a system of taxation which should meet the needs 
of the state and distribute the burden of taxation on 
all classes equitably and to make a report of such 
bill for consideration of the General Assembly on the 
first day of the session of 1922. 


Report: 1922 House Journal, pp. 29-32. 


In 1923 a special tax commission, with T. S. Mason 
as Chairman, was appointed (by the Governor) to 
ascertain as far as possible the sentiments of the 
citizens of the State of Georgia in regard to changes 
in the tax system, and to consider and offer sugges- 
tions of improvements and alterations in the system 
that might aid the deliberations of the General As- 
sembly. 


Report: 1923, Report of Special Tax Commission, 
October 31, 1923, 8 p. 


In 1925 a committee was appointed by the Gov- 
ernor, with E. R. Black as Chairman, to consider 
Georgia’s tax problem and to formulate and report a 
constructive Taxation Program for the State. 

Report: 1925, Report of Committee on Taxation of 
Georgia Taxation Committee of 1925, 32 p. 

In 1929 the Governor appointed a special tax com- 
mission, with R. C. Norman, State Tax Commissioner, 
as Chairman, to investigate and consider the present 
revenue system of the state and to formulate and 
recommend a constructive program. 

Report: 1929, Report of Special Tax Commission, 
(1)+20 p. 

The 1937 Georgia Laws, Resolution No. 48, p. 2230; 
approved March 29, 1937, created a legislative com- 
mittee of six for the purpose of making a thorough 
study of the question and to make recommendations 
on a tax system to the General Assembly at its next 
meeting. 

“No report found.”—Letter from Georgia State Li- 
brary, Atlanta, Georgia, dated March 5, 1940. 


State Tax Commissioner 


The office of State Tax Commissioner was created 
in 1913 to be appointed by the Governor. His duties 
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were to investigate all matters of taxation and to 
make recommendations to the General Assembly 
from time to time for such changes in the tax law as 
would bring about a more adequate system of taxa- 
tion and valuation. He also was directed to ascertain 
whether the tax valuation of the various classes of 
property was reasonably uniform. He was given the 
authority after such investigation to adjust and 
equalize the same. He was directed to visit the sev- 
eral counties of the state annually and to familiarize 
himself with the classes of property therein and to 
examine the methods of the Board of County Tax 
Assessors, and to ascertain wherein existing laws were 
negligently or improperly administered and to report 
the results of his investigation and the facts ascer- 
tained to the Governor through the Comptroller Gen- 
eral from time to time when required by him. (Gen- 
eral Laws of 1913, No. 102, p. 123; approved August 
14, 1913.) 

The Georgia Laws, 1929, No. 427, p. 103; approved 
August 29, 1929, imposed on the State Tax Commis- 
sioner the duties of enforcing and administering this 
act and collecting the taxes therein imposed. Section 
11 created a State Tax Board composed of Secretary 
of State, Attorney General, and State Auditor to 
which Board appeals were to be made from the as- 
sessment of taxes under this act by the State Tax 
Commissioner. Section 26 directed that this act should 
expire December 31, 1931. 


Reports of Georgia State Tax Commissioner 
Place & No. of 








Year Period Covered Date of Pub. Report Paging 
1914 For calendar year 1914 n.p., n.d. ist 19p 
1915 For calendar year 1915 n.p., n.d. 2nd 21p 
1916 For calendar year 1916 n.p., n.d. 3rd 23 p 
1917 For calendar year 1917 n.p., n.d. 4th 15p 
1918 For calendar year 1918 n.p., n.d. 5th 6p 
1919 For calendar year 1919 n.p., n.d. 6th 25p 
1920 For calendar year 1920 n.p., n.d. 7th 35 p 
1921 For calendar year 1921 n.p., n.d. 8th 23p 
1922 For calendar year 1922 n.p., n.d. 9th 31 p 
1923 For calendar year 1923 n.p., n.d. 10th 25p 
1924 For calendar year 1924 n.p., n.d. 11th 19p 
1925-26 Jan. 1925-Dec. 1926 n.p., n.d. 19p 
1927-28 Jan. 1927-Dec. 1928 n.p., n.d. 7p 
1931 Dated Jan. 2, 1931 n.p., n.d. Spec. 10 p 
1931 Dated June 15, 1931 n.p., n.d. Spec. 10 p 


Department of Revenue 


In 1923 the Department of Revenue was created 
with the Commissioner of Revenue at its head. It 
Was given authority to appoint not more than six 
deputies whose duties were to look after and collect 
delinquent taxes of every kind that may be due the 
State of Georgia. An accurate account of all col- 
lections and expenditures was to be kept and a de- 
tailed report up to June fist of each year was required 
to be submitted to the General Assembly at its regu- 
lar sessions. (Georgia Laws, Extra Session, 1923, No. 
2, p. 13; approved December 14, 1923.) 
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The 1931 Georgia Laws, Extra Session No. 7, p. 11; 
approved March 28, 1931, added the duty to the Com- 
missioner of Revenue of enforcing the act imposing 
a cigar and cigarette stamp tax. 

The 1931 Georgia Laws, Extra Session, No. 13, p. 
23; approved March 31, 1931, imposed on the State 
Tax Commissioner the duty of enforcing and ad- 
ministering the income tax levied by that act. 


Reports of Georgia Department of Revenue 
Place & No. of 


Year Period Covered ° Date of Pub. Report Paging 
1924-25 July 1924-June 1925 n.p., n.d. 13 p 
1925-26 July 1925-June 1926 n.p., n.d. 14p 
1927-28 For calendar years 1927-28 n.p., n.d. 16p 
1929-30 For calendar years 1929-30 n.p., n.d. 12 p 


State Revenue Commission 


In 1931 the State Revenue Commission was created 
consisting of the Comptroller General and two com- 
missioners appointed by the Governor. The present 
Commissioner of Revenue was directed to serve until 
the end of his current term and the State Tax Com- 
missioner was directed to serve until the end of his 
current term on the State Revenue Commission. The 
duties of this commission were to have all the powers 
and to perform all the duties then vested in the State 
Tax Commissioner and to have all the powers and 
duties vested in the Commissioner of Revenue and 
all powers vested in the Secretary of State in relation 
to motor vehicles, motorcycles, and chauffeurs, and all 
powers vested in the Comptroller General in relation 
to matters of taxation. The commission was to con- 
sult with the Governor on the subject of taxation 
and the progress of its work and to furnish reports 
and information to him as he may require. The offices 
of Commissioner of Revenue and the State Tax Com- 
missioner were abolished and their powers and duties 
were transferred to the State Revenue Commission. 
The office of Motor Vehicles Commissioner was abol- 
ished and its powers and duties were transferred to 
the State Revenue Commissioner. (Georgia Laws, 
1931, No. 298, p. 7; approved August 28, 1931.) 


Reports of Georgia State Revenue Commission 
Place & No. of 


Year Period Covered Date of Pub. Report Paging 
1931-32 For calendar years 1931-32 n.p., nd. 12p 
1932-34 For calendar years 1932-34 n.p., n.d. 43 p 
1935-36 For calendar years 1935-36 n.p., n.d. 38 p 


Department of Revenue and Office 
of State Revenue Commissioner 


An integrated tax administration of the taxing laws 
of Georgia was created by the 1938 General Laws, 
Part I, Title 3 (Taxation), page 77, whereby the De- 
partment of Revenue and Office of State Revenue 
(Continued on page 400) 
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The Tax Talkers 


The group had been discussing (with the accent 
on the middle syllable) the whole scheme of American 
taxation, and the system, or lack thereof. It was 
the Kid who called a halt. 


“All this is just so much hot air. This little group 
or even a lot of much bigger groups can’t accomplish 
a thing by just talking or even acting. We're out- 
numbered at least fifty to one by the hoi polloi; and 
until the elections are over, there isn’t any chance of 
a change.” 

“You can at least all vote correctly,” said Old- 
timer, and Star took him up. 


“My wife wants to move this fall, when our lease 


expires, but I squelched that. If we move, we lose 
our vote.” 


“But listen,” said Blank. “If we must accept the 
present tax basis, ard even some of the cross-fire ad- 


ministrative rulings, do we have to accept the attitude 
of so many of the officials ?” 


“Tf you mean that a few actually gloat at finding a 
man is delinquent,” said Oldtimer, “you have some- 
thing. There are enough hardened and deliberate 
offenders without encouraging others.” 


“Tgnorance of the law is no excuse,” said the Kid. 
“But that’s no reason why such ignorance should be 
deliberately fostered. Let me tell you of a recent 

” 
case. 


“T knew it!” said Philo. “The Kid always has a 
recent case.” 


“More power to him,” said Oldtimer, and the Kid 
continued. 


Lewis Gluick, C. P. A., Shop-Talker 
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“Here’s a very small merchant who was persuaded 
by a lawyer to incorporate. The lawyer got what ] 
think was an exorbitant fee for the services, and 
then kept entirely out of the way, never having men- 
tioned the tax obligations taken on by a corporation.” 


“Sounds like some shyster to me,” said Law. 
“Sounds like !” exclaimed the Kid. “Don’t you know ?” 
“Drop it!” ordered Oldtimer, and the Kid went on. 


“Finally the State came around and asked for the 
franchise tax. And at that point the man came to 
me. He was absolutely sincere and I believe he told 
the truth when he asserted that, having duly filed his 
personal tax returns, and paid the few necessary 
dollars, he had done his whole tax duty. In the whole 
fourteen months of his corporate life, no one had 
ever sent him a tax blank, and so how was he to 
know ?” 

“The State got him,” said Law, “because it keeps 
track of all incorporations.” 

“And all incorporations are published daily in the 
Times and Law Journal,” replied the Kid. “And the 
Social Security Unit could make up lists just the 
same. This man is his only employee, and now he’s 
got to pay Old Age Benefit Taxes on his own draw- 
ing, and a penalty for lateness besides. And all could 
have been avoided if the city and federal tax col- 
lectors had sent him blanks.” 


“Tf he’d never incorporated, he’d be far better off,” 
said Law. 


“You're telling him,” retorted the Kid. “Just as 
soon as possible he’s getting a good lawyer to dis- 
solve him.” 
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“My pet peeve,” said Philo, “is that they won’t 
make any distinction between an honest mistake and 
a deliberate or gross negligence case.” 

‘And what is your recent case?” said the Kid some- 
what too sweetly. 

“Well, I prepared a tax return for a client corpo- 
ration, one of those two man affairs, and delivered 
it to their office in person about a week in advance 
of the due date. Both men were out of town but the 
office girl, perfectly trustworthy with six years in 
the job, assured me they would be back in time to 
sign, and as a matter of fact they were. But she for- 
got to tell them about the return which she had care- 
fully filed, so it would not be mgslaid or soiled. It 
turned up two weeks later. They raised a ruckus 
with her, but she fell back on the sound excuse that 
she rarely made mistakes, so they added two weeks 
interest and sent it off, after first getting me to make 
an affidavit as to my date of delivery. Nevertheless a 
twenty-five per cent penalty was assessed and pleas 
were just wasted breath. The nasty part is that just 
this week I have completed a return for a man who 
had no excuse whatsoever for not filing his return on 
time; sheer wilful neglect, which he will boast of to 
anyone but a revenue man, and he got exactly the 
same penalty.” 

“Certainly are hard lines,” said Oldtimer, “but just 
try to get the Collector’s angle. We know that your 
client acted in good faith, and your work is good 
without an affidavit. Maybe the Collector believes 
every word, too. But if he let off the honest man, 
too many dishonest ones would fall back on the 
same excuse, and with perjured testimony, get away 
with it. Since the world began, the innocent haye 
always had to suffer with the guilty.” 


“True enough,” said the Kid. “What I object to 
is the innocent suffering for the guilty, while the 
guilty laugh at them.” 


’ 


And they went off humming “My crime is your 
crime”. 


Cases 


The Cox Estate got a favorable decision from Judge 
Atwell of the U. S. District Court at Dallas, Texas 
on February 23 (404 CCH § 9370). A woman, who 
had suffered from curvature of the spine for over 
thirty years made Christmas gifts to her three sons 
and one daughter. We quote: 


“T cannot find here any indicia of transfers in contemplation 
of death—to save my life I can’t. We cannot strike down one 
who is living effectively because that one had a physical im- 
pediment which that one has been able to. conquer.” 
Bravo, Judge. But we still think a person seventy- 
five years old should be treated as acting: prima facie, 
causa mortis. 
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The Richards case decided on April 9 by the Fifth 
Circuit was another taxpayer’s victory (404 CCH 
9373). Free rental of a house by a corporation, 
owned entirely by taxpayer, was not income, but a 
gift by the corporation. Judge Sibley dissented, so 
watch the Commissioner’s appeal to the Supreme 
Court. Likewise the Saks case (404 CCH { 9366) 
should not be taken as conclusive. The dissenting 
opinion of Judge Chase of the Second Circuit on 
April 8 makes review by the nine young men probable. 
If you are helping to settle any estates, give this case 
a thorough reading. 


From the Circuit Court of Baltimore City on March 
1, came one of the most entrancing decisions we have 
ever seen. (Maryland CT § 17-007.) Its five pages 
defy condensation. We can only quote a sample and 
advise you to read the whole. 


“If I controlled the sword of Damocles, hanging by a single 
hair, and had the sole power of life or death over this Act 
of the Maryland Legislature of 1939, with no right of appeal 
from my action, I would now adjourn Court for a week and 
go into the seclusion of the library and work out an elaborate 
decision, in an attempt to do full justice to every point 
argued. Such is not the case. 


“T am dependent upon fragmentary pencil notes made dur- 
ing the arguments. They are inadequate in character, made 
at random, so as not to distract my attention from the argu- 
ments as presented.” 


* * 


The following comes from the New York Times of 
April 14: 


“In Norman, Okla., at a meeting of the Association of 
University and College Business Officers, Erwin T. Brown, 
treasurer of Rollins College, Florida, told his audience that 
the financial plight of the private college is rapidly approach- 
ing the desperation stage. He forecast the epitaph ‘born of 
freedom—died of taxation,’ noted that yields from endow- 
ment funds have dropped 25 to 50 per cent during the last 
decade, and urged repeal of the 15 per cent tax-exempt pro- 
vision for charitable gifts in the Federal Income Tax Law to 
permit tax exemption on gifts of any size. 

“At the same time J. Harold Goldthorpe of the American 
Council on Education said that privately controlled institu- 
tions study carefully and safeguard their tax-exemption 
status, an exemption which constitutes a governmental grant 
by which government consents to a loss of tax income in 
favor of certain organizations which render valuable social 
services. Just how valuable those services are is a matter 
for determination by a public opinion that in this country has 
long granted them a high place.” 


* * 


Manhandlers of mashies, brothers of the brassie, 
and nitwits of the niblick just must read the Chicago 
Flag Co. case, decided by the District Court for 
Northern Illinois on April 18. (404 CCH { 9416.) 
Golf flags are not sporting goods. 


Contemplating a divorce? Study the Fuller and 
Leonard cases (404 CCH J 9419 and 9420), Supreme 
Court decisions of April 22. It makes a difference 
what state gives you the decree. 
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THE SCOPE AND EFFECT OF 
TREASURY REGULATIONS 
UNDER THE INCOME, 
ESTATE, AND GIFT 
TAXES 


Stanley S. Surrey, Assistant Legislative 
Counsel, United States Treasury 
Department 


88 University of Pennsylvania Law Review, 
March, 1940, p. 556-583 


Although the voluminous Regulations is- 
sued by the Treasury Department under a 
revenue act are popularly thought of as 
alike in legal force, a proper regard for 
the scheme of the Revenue Acts compels 
distinctions. The preponderant majority of 
the Regulations are what may be termed 
“interpretative regulations.” Such Regula- 
tions constitute the Department’s interpreta- 
tions of the Revenue Act and serve to guide 
the personnel of the Bureau and the tax- 
paying public in the application of the law. 
In view of the necessary brevity of the 
statutory law and the manifold fact situa- 
tions to which it applies, these guides are 
of some assistance to taxpayers. But they 
still remain no more than the Department’s 
construction of the Revenue Act. Apart 
from their binding effect upon the person- 
nel of the Bureau of Internal Revenue, they 
do not as Regulations possess any authority. 
While Section 62 of the Internal Revenue 
Code provides that “The Commissioner, 
with the approval of the Secretary, shall 
prescribe and publish all needful rules and 
regulations for the enforcement of this 
chapter,” this provision does not invest in- 
terpretative regulations with the force of 
law. 

That the interpretative Regulations is- 
sued under Section 62 do not possess the 
vital current of legislative power is evi- 
denced by the fact that in other selected 
sections of the various acts the Commis- 
sioner is given specific authority to issue 
rules and regulations to round out the Con- 
gressional action. Thus, Section 44 provides 
for the return of income on the installment 
basis “under regulations to be prescribed 
by the Commissioner with the approval of 
the Secretary”; Sections 170 and 189 allow 
the net operating loss deduction to estates, 
trusts, and members of a partnership “under 
regulations prescribed by the Commissioner 
with the approval of the Secretary”; Sec- 





























































































tion 113(a)(19) provides that the allocation 
of the basis of old stock between such stock 
and dividend stock shall be “made under 
regulations which shall be prescribed by 
the Commissioner with the approval of the 
Secretary.” The Regulations thus specifically 
authorized must obviously be taken to pos- 
sess different attributes than those issued 
under Section 62. 


The interpretative regulations considered 
in their own right enjoy, as respects tax- 
payers, no greater authority as to the meaning 
of the statutory language interpreted than 
is possessed by the discussions in the tax 
services or legal periodicals. But the recog- 
nized canons of statutory interpretation in- 
vest such regulations with considerable 
importance. The interpretative Regulation 
serves to announce a rule which, through 
reenactment of the legislative language 
which it interprets, may be alchemized 
into a statutory command. 

Like most canons of statutory interpreta- 
tion or principles of constitutional law, the 
reenactment rule has qualifications which 
serve to make its application impossible of 
prediction. The administrative construction, 
no matter how numerous may be the re- 
enactments of statutory language, is of no 
moment where that language prescribes a 
contrary rule. 

Another qualification is that the adminis- 
trative construction must itself be clear, 
uniform, consistent—“ambiguous regulations 
are of little value in resolving statutory 
ambiguities.” While the traditional state- 
ment of the rule permitting reliance upon 
an administrative construction requires the 
construction to be long continued, the re- 
enactment rule apparently does not depend 
upon the passage of time. Three or two 
reenactments over a shcrt span of years, 
or even one reenactment, have been re- 
garded as sufficient to support the applica- 
tion of the rule. Reliance upon administrative 
construction is reasonable enough if one 
understands that such construction is merely 
one element in the case and that the citation 
of the standard cases declaring the pertinent 
canon of statutory interpretation comes only 
after the Court has decided in favor of 
the administrative construction. But should 
reenactment of the statutory language add 
anything to the weight to be given to the 
administrative construction? The Supreme 
Court states that Congress must be taken 


384 


to have been familiar with the existing 
administrative interpretation, so that re- 
enactment of the statutory language indi- 
cates approval or ratification of that inter- 
pretation. 

The successive reenactment of the standard 
income tax sections of the Revenue Acts 
is due simply to the advisability of having 
each successive revenue act contain all of 
the pertinent sections and to the fact that 
a change in one section of the income tax 
generally requires tinkering with many 
other sections, so that the contrary system 
would produce confusion in view of the 
many amendments and additions that would 
result. The Supreme Court has recently 
said that a taxpayer is not entitled to place 
reliance upon the uniform decisions of four 
Circuit Courts of Appeals and the Board 
of Tax Appeals interpreting a provision of 
the revenue laws where the Commissioner 
has not acquiesced in such decisions and 
is still litigating the question. 

Despite the lack of factual support for 
the presumption of Congressional knowl- 
edge, we find the courts leaning toward an 
automatic application of the reenactment 
rule to give interpretative regulations the 
force of law. The acceptance of the rule 
is such that the Supreme Court has applied 
it to legislative regulations without attempt- 
ing to distinguish its bearing upon regula- 
tions of this character as compared to 
those of an interpretative nature. 

The Reynolds case (306 U. S. 110) drew 
attention to the problems arising from the 
impact of the reenactment rule upon 4 
change in the administrative construction. 
The Court held that as the original Regu- 
lation had obtained the force of law by 
reason of successive reenactments of the 
pertinent statutory section, the new Regu- 
lation could not operate retroactively. | 
the premise regarding the metamorphosis 
of the original Regulation be conceded, no 
quarrel can be had with the conclusion 0! 
the Court. As an interpretative regulation 
contrary to the statute is of no force, the 
new Regulation thus falls. 

The crux of the problem is the inter- 
pretation to be given to the Revenue Act 
of 1928 and only on this point can the actual 
decision be considered vulnerable. It may 
be true that a court interpreting in 1928 
the provisions of that Act would be forced 
under the applicable principles of statutory 
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construction to reach the conclusion that 
did not tax the profit in question. But 
, court interpreting those provisions in 
1939, whether in respect of the Revenue Act 
of 1928 or of 1938, would not seem so 
hound, for unlike the former Court, it would 
have before it conflicting administrative in- 
terpretations, each of which had the support 
of successive Congressional reenactments. 
An analogous problem is presented where 
the original interpretation is by way of 
Supreme Court decision. Since the reenact- 
ment rule extends to judicial as well as 
administrative construction, can the Supreme 
Court reverse itself retroactively if Con- 
cressional reenactments have intervened? 
The Reynolds case suggests a negative an- 
swer, So that on principle the Court would 
therefore seem limited to announcing a rule 
for the future. Whether it can even do 
that in turn would appear to depend upon 
whether the Treasury will be permitted to 
change its regulations prospectively. Where 
a legislative regulation is involved, the 
questions are not so difficult. As the regu- 
lation, by virtue of the grant of legislative 
power, is here part of the legislative scheme, 
it would seem that the authority of the 
Treasury to prescribe a retroactive rule is 
measured by the ability of the Congress 
itself to make the retroactive command. If 
the old Regulation is invalid, however, the 
new Regulation should be given full retro- 
active effect, as otherwise the statute would 
be incomplete and unworkable. As to the 
future, there should be no reason why the 
delegation of legislative power may not be 
regarded as a continuing one permitting 
prospective changes. At the very least, as 
each reenactment is a new grant of power, 
the area of possible doubt is narrow. The 
Court, however, has not approached the 
question in this manner. In Murphy O1! Co. 
v. Burnet, (287 U. S. 299) a case arising 
under the Revenue Act of 1918, the Court 
applied a legislative regulation under that 
Act, but as amended retroactively in 1926, 
without anv consideration of the retroactive 
question. The Court pointed out that the 
revised Regulation had Congressional ap- 
proval through later reenactment of the 
statutory language. 
The decision rendered in the current term 
ot the Supreme Court in Helvering v. Wil- 
shire Oil Co., Inc., (308 U. S. 90) a case 
which had been regarded as offering the 
Court an opportunity to clarify these ques- 
tions, serves only to increase the confusion. 
The Court may be stumbling toward an 
objective which as yet is not clearly dis- 
closed. Perhaps it is motivated by the 
belief that the taxpayer is entitled to rely 
on administrative regulations, so that their 
retroactive alteration is unsound tax ad- 
ministration. The facts of the Reynolds case 
were compelling in this regard, for the Com- 
missioner changed his regulation while the 
‘ase was in the Board of Tax Appeals. It 
as been contended that it is somewhat 
'ronical to hold that, although the Treasury 
Was not compelled to interpret Section 22(a), 
nevertheless since it chose to do so in one 
Year it thereby restricted its freedom of in- 
4 pretation in a later year. The scope of 
_ rule-making power now possessed by 
‘he Commissioner is becoming increasingly 
more uncertain. If one were to suggest that 
‘he Commissioner be authorized to pre- 
Scribe rules and regulations interpreting the 
venue Acts which if reasonable shall be 
binding upon the taxpayer, he would in no 
‘ime be attacked by angry taxpayers utter- 























ing cries of bureaucracy and administrative 
supremacy. 


simplify the problem, but instead has strewn 
the Revenue Acts with a miscellany of refer- 
ences to administrative action without in 
any way indicating if the different modes of 
expression are intended to imply differences 
in the decree of power conferred upon the 
Commissioner. 


ysis and study to be undertaken in an effort 
to ascertain whether these problems may be 
solved by statutory action. 
a study we may find answers to these perti- 
nent questions: Can the various degrees of 
Congressional authorization of power to 
the Commissioner be standardized so that 
the Congress, the Commissioner, the tax- 
payer, and the courts may readily grasp the 
statutory scheme? In view of the compexity 
of the Revenue Acts should the Commis- 
sioner be granted specific authority to issue 
interpretative regulations? 
should be their scope and effect? How far 
should we go in safeguarding the reliance of 


in the regulations, occasioned by new condi- 


DIGESTS OF ARTICLES ON TAXATION 



































Nor has the Congress done anything to 


There is thus a real need for acute anal- 


Through such 


If so, what 


taxpayers upon the regulations issued by 
the Commissioner? In what, way shall we 
meet the necessity of permitting changes 


tions, a more experienced judgment, or 
court decisions? What effect shall we give 
to “tacit Congressional approval” in its 
various forms, verbatim reénactment, sub- 
stantially similar reenactment, or failure to 
amend, and under varying conditions, such 
as frequent complete Revenue Acts or legis- 
lation merely amendatory of a code? Can 
the confusion surrounding Section 3791(b) 
be removed, so that the scope of the ad- 
ministrative power under that Section may 
be clearly determined? Can the scheme of 
the regulations be so balanced that tax- 
payers will not fear that the Commissioner 
can through his regulations stack the cards 
in his favor, and yet permit the Commis- 
sioner to administer an admittedly complex 
but skeletonized law? No one would for a 
moment contend that these questions, in- 
volving as they do inter-relationships be- 
tween the Commissioner, the taxpayer, the 
Congress, and the courts are susceptible of 
easy solution. Yet it would seem the part 
of sound tax policy to attempt to deal with 
them in a manner which permits of a com- 
prehensive treatment rather than to leave 
their determination to the slow, incomplete 
process of judicial decision. 

Apparently, the reenactment doctrine does 
not apply to an administrative regulation 
which is the result of a change made in 
order to conform administrative practice to 
a decision of the Court. Perhaps so, for if 
the decision is to be swept away, so must its 
administrative progeny. But where does 
this rule end? All regulations are written 
“in an effort to conform administrative 
practice to the compulsions” of judicial 
decisions. The connection is more direct 
in some instances than in others. But is 
the taxpayer to ascertain at his peril 
whether the regulation is on the side of the 
line that qualifies it as an interpretation 
which may be embedded in the statute 
through later reenactment rather than on 
the side which stamps it as one not capable 
of such adoption? 

Perhaps, as respects the reenactment doc- 
trine, we are witnessing the end of another 
judicial march up the hill and down again. 
Yet Mr. Justice Roberts, who dissented in 
the Hallock case, (8 U. S. L. W. 192) had 


and to clear the past of misdeeds. 
Commissioner must live with his sins, or 
at best can do no more than turn over a 
new leaf. 
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this to say for a unanimous Court when on 
the same day he rendered its decision in 
Morgan v. Commissioner with respect to the 
meaning of the phrase “general power of 
appointment” in the estate tax: 


“The Treasury regulations have provided 


that a power is within the purview of the 
statute, if the donee may appoint to any 


person. 
“With these regulations outstanding Con- 
gress has several times reenacted Section 


302(f), and has thus adopted the adminis- 
trative construction.” 


Is the answer then to be found in these 


words in the Hallock case: 


“The Court has from the be- 


ginning rejected a doctrine of disability at 
self-correction.” 


The Court is free at any time to repent 
The 


TAX-FREE CORPORATE 


EXCHANGES IN THE LOUISIANA 


INCOME TAX LAW 


M. G, Dakin, Assistant Professor of Business 
Administration, Louisiana State University 


2 Louisiana Law Review, January, 1940, 
p. 213-251 


In 1934, spurred by the need for additional 


revenue, the Louisiana legislature added an 
income tax law to the State tax structure. 
As had been the case in other states, the 
federal income tax acts were leaned upon 
heavily by the Louisiana draftsmen. 
substantial portions of the taxing act, how- 
ever, they not only used the federal statutes 
as a model but copied numerous sections 
verbatim. Asa result of this procedure, the 
Louisiana statute contains all of the intricate 
and litigious sections of the federal statute 
devoted to the non-recognition of gains or 
losses in connection with exchanges of cor- 
porate stock and assets. 
fact the history of these sections in the fed- 
eral statute is relevant and instructive. 
bedded 
limitations which have dictated the language 
of the statutes. 


In 


In view of this 


Im- 


in this history lie fundamental 


To justify the non-recognition of gain, 
federal legislators argued that legitimate 


and needed adjustments in business were being 


held up as a result of the threat of high 
surtaxes which would fall upon what were 
termed merely paper profits. The 1918 Act, 
therefore, carried the first provision for the 
non-recognition of gain on stock received 
non-reorganization. The practice of recog- 
nizing as taxable ordinary exchanges in- 
volving the receipt of property which had 
a market value, however, was continued. 
The exemption was limited to an exchange 
where the new stock had the same aggre- 
gate par value as the stock for which it 
had been exchanged. Any excess of par 
value in stock received was regarded as 
taxable. This was the forerunner of what 
is now Subsection 29(b) (3) in the Louisiana 
Act. 

This provision was continued in the Fed- 
eral Act of 1921, but with the par value test 
eliminated. As the provision was worded 
in the 1921 Act the exemption applied to 
securities received in reorganization by a 
person, in place of securities owned by him. 
This was believed to exclude corporations, 
although the Treasury Department did not 
so construe it. To avoid any difficulty on 

(Continued on page 390) 






















































































































































































































STATE TAX CALENDAR 


1940 JULY 1940 


SUN. MON, TUE, WED. THU. FRI. SAT. 


«» 12345 6, 
7 8 9 1011 12 13° 
14 15 16 17 18 19 20 
21 22 23 24 25 26 27 
28 29 30 31 «» «» «» 








ALABAMA 
July 1 
Automobile dealers’ reports due. 
July 10—— 


Automobile dealers’ reports due. 

Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 

Tobacco use tax reports and payment due. 

July 15— 

Carriers,’ warehouses’ and transporters’ gas- 
oline tax reports due. 

Carriers’, warehouses’ and transporters’ lubri- 
cating oils tax reports due. 

Motor carriers’ tax under 
ment due. 

Motor carriers’ tax under 1932 Act due. 

July 20— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax 
payment due. 

Gasoline tax reports and payment due. 

Lubricating oils tax reports and payment due. 

Sales tax reports and payment due including 
small taxpayers. 

Use tax reports and payment due. 


1931 Act—install- 


reports and 


ARIZONA 
July + 
Alcoholic beverage licensees’ reports due. 
July 15— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
July 25—— 
Motor fuel carriers’ reports due. 


ARKANSAS 
July 1—— 
Alcoholic beverage special taxes, 
permit fees due. 
Bank share tax installment due. 
Public utilities’ gross earnings 
and remainder of fee due. 
Tobacco dealers’ renew permits. 
July—First Monday 
Bank share tax reports due. 


licenses and 


tax reports 











July 10—— 
Alcoholic beverage reports and taxes due. 
Corporation franchise tax due. 

Natural resources severance tax reports and 
payment due. 





July 15——— 
Light wine and beer wholesalers’ monthly re- 
port of purchases due. 
Property tax installment due. 
Sales tax reports and payment due. 
Wine manufacturers’ monthly reports due. 








July 20—— 
Gasoline tax reports and payment due. 


CALIFORNIA 
July 1—— 
Gasoline tax due. 
Insurance company premiums tax due. 

Public utilities transmitting money—tax due. 
July—First Monday 
Last day to file property tax returns. 

Oil and gas production tax due. 

July 15—— 
Gasoline tax reports due. 
Sales tax reports and payment due. 
Use fuel tax reports and payment due. 
Use tax reports and payment due. 

July 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 





COLORADO 

July 5— 

Motor carriers’ compensation taxes due. 
July 10— 

Motor carriers’ mileage statements due. 
July 15—— 

Coal tonnage tax reports and payment due. 

Income tax—second installment due. 

Sales tax reports and payment due. 

Service tax reports and payment due. 

Use tax reports and payment due. 
July 25— 

Gasoline tax reports and payment due. 
July 31—— 
Property tax—second installment due. 





CONNECTICUT 
July 1—— 

Gasoline tax due. 
July 15— 

Cable, car, electric, express, gas, power, tele- 


graph, telephone, and water company taxes 
due. 


Gasoline tax reports due. 
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1940 JULY 1940 


SUN, MON. TUE, WED. THU. FRI. SAT. 


«» 123 45 6 
7 8 9 1011 12 13 
14 15 16 17 18 19 20 
21 22 23 24 25 26 27 
| 28 29 30 31 «» 


July 20— 
Alcoholic beverage tax reports and payment 
due. 
DELAWARE 
July 1— 


Express company taxes due. 
Franchise tax remaining unpaid on this date 
subject to interest at 1% per month. 
Installment of railroad tax due. 
New Castle county property taxes due. 
Telegraph and telephone company taxes due. 
Wilmington property taxes deiinquent. 
July 15— 
Filling station gasoline tax reports due. 
Manufacturers and importers alcoholic bev- 
erage taxes due. 
July 31—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports 
ment due. 


and pay- 


DISTRICT OF COLUMBIA 
July 10—— 
Alcoholic beverage reports due from licensed 
manufacturers, wholesalers, and retailers. 
Beer reports due from licensed manufacturers 
and wholesalers. 
July 15— 
Beer tax due. 
July 31—— 
Gasoline tax reports and payment due. 
Last day to make personal property tax re 


turn. 
FLORIDA 
July 1— we 
Chain store license fees and license application 
due. 
Franchise tax reports and payment due. 
July 10— 


Alcoholic beverage reports due from manufac- 
turers and dealers. 




















July 15— : 
Alcoholic beverage reports due from carriers 
and transporters. 
Chain store gross receipts tax 
payment due. 
Gasoline tax reports and payment due. 


reports and 
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GEORGIA KANSAS 

July 1—— July 10 

Insurance company premiums tax returns and Malt beverage reports and tax due. 

payment due. July 15— 

July 10—— Carriers’ gasoline tax reports due. 

Tobacco wholesalers’ reports due. Compensating tax reports and payment due. 
July 15— Motor carriers’ gross ton mileage tax reports 

Malt beverage tax reports and payment due. and payment due. 
July 20-—— 


Gasoline tax reports and payment due. 


IDAHO 
July 1— 
Franchise license tax and statement due. 
July 10—— 
Beer dealers’ reports due. 
July—Second Monday—— 





Railroad, telegraph and telephone company 
property tax reports due. July 20—— 
July 15 Sales tax reports and payment due. 
Electric power company reports and taxes due. duly 25—— 


Gasoline tax reports and payment due. Gasoline tax reports and payment due. 


Motor carriers’ gross receipts tax—quarterly 
installment due. 


KENTUCKY 
July 1—— 
ILLINOIS Fees to public service commission due. 

July _— July 1 

Insurance gross premiums taxes due. Alcoholic beverage reports due. pore 
July 10 —" and importers’ gasoline tax reports 

1 si rare’ . ue. 

Motor carriers’ mileage tax due. July 12 


July 15—— 
Last day to make alcoholic beverage reports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bever- 
ages due. 


Chain store tax for the period, Jan. 1—Dec. 1, 

1940, due on or before this date. 
July 15— 

Income tax—second installment due. 

Motor vehicle fuel (other than gasoline) re- 
ports and payment due. 

Passenger carriers’ mileage tax due. 

Public utility gross receipts tax reports and 
payment due. 





July 20—— 
Oil production tax reports and payment due. 
July 21—— 
Bank reports of deposits due. 
July 31 


Dealers’ and transporters’ gasoline tax reports 
and payment due. 





July 20—— 
Gasoline tax reports and payment due. 

July 30-—— LOUISIANA 
Transporters’ gasoline tax reports due. July 1— 

July 31—— Cotton futures taxes and reports due. 


Last day to pay franchise tax. New Orleans property taxes—installment due. 


Severance taxes on salt from brine due with 


reports. 
INDIANA Wholesalers’ tobacco tax reports due. 
July 1—— July 10—— 
Motor carriers’ registration fees due. Importers’ gasoline tax reports and payment 
Navigation company property tax returns due. due. 
July 15——~ Importers’ kerosene tax reports and payment 
Bank and trust company intangibles tax re- due. 
ports due. Importers’ lubricating oils reports due. 


Bank share tax reports due. 


Light wine and beer importers’ reports due. 
Carriers’ gasoline tax reports due. 


Oyster tax due. 


Gross income tax reports and payments due. | July 15—— 
July 20—— Carriers’ gasoline tax reports due. 
Bank and trust company intangibles tax due. Carriers’ kerosene tax reports due. 
Bank share tax due. Carriers’ light wines and beer tax reports due. 
Building and loan associations’ intangibles Carriers’ lubricating oils report due. 


Intoxicating liquor manufacturers’ and deal- 
ers’ reports due. 
Wholesalers’ tobacco tax reports due. 


tax reports and payment due. 
July 25—— 
Gasoline tax reports and payment due. 

























































































Petroleum solvents reports due. 
Sales tax reports and payment due. 


July 30—— 


Motor carriers’ 
taxes due. 

Natural gas sales tax reports due. 

Natural resources severance tax reports and 
payment due. 

Petroleum products reports and taxes due. 

Public utility license tax reports due. 

Severance tax reports and taxes due. 


gross receipts reports and 


MAINE 
July 1—— 
Bank share tax due. 
Gasoline tax due. 
July 10—— 
Malt beverage manufacturers’ and wholesalers’ 
reports due. 
July 15— 
Gasoline tax reports due. 


MARYLAND 
July 10—— 
Admissions tax payment due. 
July 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 
July 1—— 
Last day to pay insurance company premiums 
taxes. 
Property taxes—first installment due. 
July 10—— 
Alcoholic beverage tax reports and payment 
due. 





July 15— 
Cigarette distributors’ tax. reports and pay- 
ment due. 
July 31—— 
Gasoline tax reports and payment due. 


MICHIGAN 
July 1—— 
First day to pay corporation privilege fees 
and make report. 
Gas and oil severance tax reports and pay- 
ment due. 
July 5— 
Carriers’ gasoline tax reports due. 
July 15— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
July 20—— 
Distributors’ 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 


gasoline tax reports and pay- 


MINNESOTA 


July 39——— July 20— F July 5—— 
Last day to file corporation report. = gasoline tax reports and payment aa fuel reports due. 
Brewers’, manufacturers’ and _ wholesalers’ 
IOWA alcoholic beverage reports due. 
a. July 15— 
Additional tax on motor carriers due. Interstate motor carriers’ mileage tax due. 
Chain store license tax due. July 25—— 
First day to file corporation report. Gasoline tax payments due. 
, Stock transfer reports due. 
— MISSISSIPPI 
+ hen gasoline tax reports due. July 5— 
_ and cigarette paper vendors’ reports Factory monthly reports due. 
nog “an ’ , Dealers’ kerosene tax reports and payment | July 10—— 
“cle permittees’ beer tax reports and due. Admissions tax reports and payment due. 
Jul 90 ent due. Light wine and beer manufacturers’ and deal- Motor vehicle dealers’ and agents’ reports 
+ he m/s ers’ tax reports due. due. 
sar tax reports and payment due. Lubricating oils tax due; dealers’ reports due. | July 15— 


ax reports and payment due. 


a New Orleans sales tax reports and payment 
S€ tax reports and payment due. 


due, 





Distributors’, manufacturers’ and wholesalers’ 
tobacco tax reports due. 
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Distributors’, retailers’ and wholesalers’ light 
wines and beer reports due. 

Franchise tax reports and payment due. 

Gasoline tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 















July 31 

Factory annual reports due. 

MISSOURI 

July 1—— 

Statement of corporations due. 
July 5— 

Non-intoxicating beer permittees’ reports due. 
July 15— 


Gasoline tax reports due. 

Retail sales tax reports and payment due. 
July 25— 

Gasoline tax due. 


MONTANA 
July 1—— 
Moving picture theatre licenses issued and 
taxes due. 
July 15— 


Liquor taxes and reports due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Motor carriers’ additional fees due. 
Motor carriers’ annual fees due. 
July 20— 
Crude petroleum dealers’, 
ers’ and transporters’ 
July 30—— 
Coal mine operators’ taxes and reports due. 
Natural gas company taxes and reports due. 
Oil producers’ license tax reports due. 
Telegraph company reports and taxes due. 


producers’, refin- 


reports due. 


NEBRASKA 
July 1— 
Occupational tax reports and payment due 
from domestic and foreign corporations. 
Personal property taxes—second installment 
due. 
July 15— 
Alcoholic beverage manufacturers’ and whole- 
sale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 
July 31—— 
Last day for foreign corporations to pay occu- 
pational tax and file reports. 


NEVADA 
July 1—— 

Corporation reports showing list of officers, 
directors and designation of resident agent 
due. 

July—First Monday—— 

Electric light, gas, heat, power, street rail- 
way, telegraph, telephone and water com- 
pany tax due. 














July—Second Monday: 
Last day to make property tax returns. 
July 15— 
Carriers’ gasoline tax reports due. 
July—Ten Days After First Monday—— 
Toll roads’ and bridges’ quarterly tax reports 
due. 
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July 25—— 
Dealers’ 
due. 

Fuel users’ tax reports and payment due. 
July 31—— 
Mines’ net proceeds tax reports due. 


gasoline tax reports and payment 


NEW HAMPSHIRE 


| Suly 1—— 


Gasoline tax due. 
Public utility reports due. 
July 10—— 
Manufacturers’ and wholesalers’ alcoholic bev- 
erage taxes and reports due. 
July 15— 
Gasoline tax reports due. 


NEW JERSEY 


‘| July 10—— 


Excise tax reports and payment due on in- 
terstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

July 15—— 

Alcoholic beverage reports and taxes due from 
manufacturers, distributors, transporters, 
warehousemen, and importers. 

July 20—— 

Alcoholic beverage retail consumption and re- 
tail distribution licensees’ reports and taxes 
due. 

July 30—— 
Carriers’ gasoline tax reports due. 
July 31—— 
Distributors’ gasoline reports and taxes due. 





NEW MEXICO 


July 15—— 
Income tax due. 
Occupational gross income reports and pay- 
ment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
July 20—— 
Motor carriers’ 
July 25— 
Gasoline tax reports and payment due. 
Use 





reports and taxes due. 





or compensating tax reports and pay- 
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July 15— 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
July 20—— 
Distributors’ gasoline taxes and reports due, 


July 30— 
Electric light, gas, power, sewage, street rail- 


way, and telephone company reports and 
taxes due. 
July 31—— 


Franchise tax reports and payment due. 
Lightning rod dealers’ and manufacturers’ re. 
ports and taxes due. 


NORTH DAKOTA 
July 1—— 
First day to file domestic corporation reports 
and pay fees. 
Last day to pay express company taxes. 
Railroad and telephone company property tax 
reports due. 
July 15— 
Alcoholic beverage transactions tax 
and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
July 20—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 


« 


reports 





OHIO 
July 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from class 
A and B permittees. 
July 15— 
Cigarette use tax and reports due. 
Franchise tax due. 
Private motor carriers’ tax due. 
Public motor carriers’ taxes due. 
Use tax reports and payment due. 
July 20—— 
Bank share taxes due. 
Dealers’ gasoline tax reports due. 
Domestic insurance company premiums taxes 
due. 


utilities. 


Carriers’ gasoline tax reports due. 
July 31—— 

Gasoline tax due. 

Sales tax repurts and payment due. 


ment due. 
July 30—— 
Oil and gas production tax net value reports | July 30—— 
due. 
NEW YORK 
| July 1—— 


Last day to pay village property taxes. 
July 15—— 


payment due. 


and payment due. 
July 20—— 
Alcoholic beverage taxes and reports due. 
New York City 
payment due. 
July 25—— 


reports due. 


turns and payment due. 
July 31—— 


Gasoline tax reports and payment due. 





NORTH CAROLINA 

July 1—— 
Installment-paper 
and taxes due. 

| July 10—— 

Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports due. 


dealers’ quarterly 


New York City occupancy tax returns and July 


New York City personal property tax returns 


retail sales tax returns and 


New York City conduit company taxes and 


New York City public utility excise tax re- 


reports 


OKLAHOMA 
—— 
Foreign corporations’ affidavits 
stock—first day to file. 
Oil, 


reports and payment due. 





July 5— 
Mine operators’ 
ports due. 
July 10— 


Airports’ gross receipts tax reports and Pay 


ment due. 
Alcoholic beverage taxes and reports due. 





Intangibles taxes due from intercounty Col- 
porations, dealers in intangibles and public 


of capital 


gas and mineral gross production tax 


(other than coal mines) Tre 
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July 15— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 











SOUTH DAKOTA 
July 1—— 


Motor carriers of persons—compensation fees 
July 20— due. 
Coal mine operators’ reports due. July 10—— 


Diesel fuel oil tax reports and payment due. 
Use tax reports and payment due. and taxes due. 
July 15— 
Alcoholic beverage sales reports due. 
Gasoline tax reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
July 20—— 
Motor carriers of passengers—seasonal opera- 
tion—reports and taxes due. 
July 30—— 
Mineral products severance tax 
payment due. 





reports and 


July 30-—— 
Cotton manufacturers reports and taxes due. TENNESSEE 
Natural gas and oil information reports due. 

July 1—— 
Corporation reports and fees due. 
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July 15— 
Corporation income tax (second installment) 
due. 
Electric light and power company reports and 
taxes due. 


Interstate motor carriers’ monthly reports | July 31—— 


Gasoline tax reports and payment due. 





VIRGINIA . 
July 10—— 
Beer dealers’, bottlers’ and manufacturers’ re- 
ports due. 


Gasoline tax reports and payment due. 


OREGON Cottonseed oil mills’ reports due during | July 20— 
July 1—— month. 
Corporation license tax reports due. Excise (income) tax returns and payment due. 
July 10— Franchise tax reports and payment due. 


July 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to file alcoholic beverage reports. 










Oil production tax reports and payment due. 
July 15—— 
First day to pay corporation license tax. 





July 20—— July 20 3 
Alcoholic beverage tax reports and payment} Distributors’ gasoline tax reports and pay- 
due. ment due. 
Gasoline tax reports and payment due. July 31—— 


Motor carriers’ reports and taxes due. Last day to file insurance company premiums 


tax returns and pay tax installment. 


PENNSYLVANIA 
July 1—— 
Mercantile license tax due in Philadelphia. 
July 10—— 


Malt beverage reports due. 
Spirituous and vinous liquor importers’ 
ports due. 
July 15—— 
Employers’ returns of tax withheld at source 
due under Philadelphia income tax. 
Manufacturers’ alcoholic beverage tax reports 
and payment due. 
duly 31—— 
Gasoline tax reports and payment due. 
Philadelphia personal property taxes due. 


re- 





TEXAS 
July 1—— 
Commercial and collection agency reports and 
taxes due. 
Ore, marble and cinnabar tax reports and 
payment due. 


RHODE ISLAND Public utility taxes and reports due. 


July 1 Sulphur production taxes and reports due. 
y Textbook publishers’ tax reports and payment 
Corporate excess tax due. due 
Franchise tax payable. July ee 


Public utility taxes due. 
duly 10—— 
Manufacturers’ alcoholic beverage reports due. 
Tobacco products tax reports due. 
July 15—— 
Corporate excess tax delinquent. 
Franchise tax delinquent. 
Gasoline tax reports and payment due. 
Public utility taxes delinquent. 


Oleomargarine dealers’ reports and taxes due. 
July 20—— 

Gasoline tax reports and payment due. 
July 25— 
Admissions tax reports and payment due. 


ment due. 


ment due. 
Oil production tax reports and payment due. 
SOUTH CAROLINA payment due. 
July 1—— 

Motor carriers’ tax (installment) due. 
July 10-——— 

Admissions tax reports and payment due. 


Last day to file power tax returns and pay 
tax. 


UTAH 
July 1—— 
Public utility fees due. 
July 10— 
Carriers’ gasoline tax reports due. 
Liquor licensees’ reports due. 
July 15— 
Distributors’ and retailers’ 
ports and payment due. 
Sales tax returns and payment due. 
Use tax returns and payment due. 
July 31—— 





VERMONT 
July 29o—_ 


Gasoline tax reports and payment due. 
July 30—_ 


Insurance company premiums tax report 
tax (semiannual installment) due. 


July 10— 


due. 
and 
ments due. 


Carbon black production tax reports and pay- 


Natural gas production tax reports and pay- 


Theatres’ prize and awards tax reports and 


gasoline tax re- 


Reports due from employers of three or more. 


Alcoholic beverage tax reports and payment 


WASHINGTON 
July 1—— 
Domestic and foreign corporation 
taxes and reports due. 
July 10—— 
Brewers’ and manufacturers’ 
reports due. 
July 15— 
Admissions tax reports and payment due. 
Auto transportation company reports and 
taxes due. 
Butter substitutes reports and payment due. 
Gasoline tax reports and payment due. 
Gross income tax returns and payment due. 
Public utility gross operating tax reports and 
payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


license 


malt products 


WEST VIRGINIA 
July 1—— 
Additional fees and quarterly privilege taxes 
of public utilities due. 
Domestic corporation license tax reports and 
payment due. 
Motor vehicle and carrier 
fees due. 
July 10—— 
Alcoholic beverage taxes and reports due. 
July 15—— 
Sales tax reports and payment due. 
July 30—— 
Beer dealers’ annual reports due. 
Gasoline tax reports and payment due. 
Occupational gross income tax quarterly re- 
port and payment due. 


registration and 


WISCONSIN 
July 1—— 
Beer tax reports due. 
Motor carriers’ flat tax due. 
July 10—— 
Alcoholic beverage reports due. 
Oleomargarine tax reports and payment due. 
Tobacco products tax returns due. 
July 15— 
Motor truck registration and fees delinquent. 
July 20—— 
Gasoline tax and diesel fuel reports and pay- 
ment due. 





WYOMING 
July 1—— 
License (franchise) tax reports and payment 
due. 


Property taxes payable in quarterly install- | July 10—— 


Carriers’ gasoline tax reports due. 
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July 15— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 

July 20 
Motor carriers’ taxes and reports due. 
















FEDERAL 





July 15— 

Corporation income tax and excess profits tax 
return due for fiscal year ended April 30. 
Form 1120. 

Entire income-excess profits tax or first quar- 
terly installment due on returns for fiscal 
year ended April 30. Forms 1040, 1041, 1120, 
1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion (citizens abroad, etc.) for fiscal year 
ended January 31, with interest at 6% from 
April 15 on first installment. Form 1040 
or 1120. 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended January 31. Forms 1040, 
1120NB. 

Fiduciary income tax return due for fiscal 
year ended April 30. Form 1041. 

Foreign partnership return of income due by 
general extension for fiscal year ended 
January 31. Form 1065. 

Individual income tax return due by general 
extension for fiscal year ended January 31, 
in case of American citizens abroad. Form 
1040, 

Individual income tax return due for 
year ended April 30. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
April 30, 1939. Forms 1040B, 1040NB, 
1040NB-a, 1120NB. 

Life insurance company income tax return 
due for fiscal year ended April 30. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for June. Form 957. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended January 31. 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended January 31. Form 1040NB. 

Nonresident foreign corporation income tax 
return due for fiscal year ended January 31. 
Form 1120NB. 

Partnership return of income due for fiscal 
year ended April 30. Form 1065. 

Personal holding company returns due for 
fiscal year ended April 30. Form 1120H. 

Resident foreign corporations and domestic 
corporations with business and books abroad 
or principal income from U. S. possessions 
—returns due for fiscal year ended January 
31 by general extension. Form 1120. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended January 
31. Forms 1040, 1041, 1120, 1120H, 1120L. 

Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
October 31, 1939. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for June. Form 838. 

Third quarterly income-excess profits tax pay- 
ment due for year ended October 31, 1939. 
Forms 1040, 1041, 1120, 1120H, 1120L. 

July 20— 

Monthly information return of ownership cer- 
tificates and income tax to be paid at source 
on bonds due for June. Form 1012. 

July 31— 

Admissions, dues and safety deposit box rent- 
als tax due for June. Form 729. 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oil 
by pipe line due for June. Form 727. 

Excise tax on lubricating oils, fancy wooden 
matches, and gasoline due for June. Form 
726. 

Excise taxes on sales due for June. Form 728. 

Processing tax on oils due for June. Form 
932. 

Sugar (manufactured) 
Form 1 (Sugar). 


































fiscal 


































































































































































































































































































tax due for June. 
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DIGESTS OF ARTICLES ON 
TAXATION 
(Continued from page 385) 

this score, the 1924 provision was so drawn 
as clearly to include exchanges by corpora- 
tions as well as individuals. This was its 
phrasing as enacted by the legislature of 
Louisiana in 1934. 

Another type of exchange, common in re- 
organization proceedings, was not covered 
by the wording of the 1921 provision, 
namely, exchanges of corporate assets other 
than stock and securities for stock and 
securities. Only exchanges of stock and 
securities for other stock and _ securities 
were provided for. To remedy this situa- 
tion there was added to the existing 
“non-recognition” exchanges what is now 
Subsection 112 (b) (4) in the Federal Act 
of 1932 and 29(b) (4) in the Louisiana Act. 


The subsection of the federal statute from 
which Subsection 29(b) (5) of the Louisiana 
Act was copied was first incorporated into 
the Revenue Act of 1921. 


The provision for non-recognition of gain 
on simple exchanges of stock for stock in 
the same corporation had a similarly inter- 
esting federal history. This provision is 
now contained in Subsection 29(b) (2) of 
the Louisiana Act. By the time provisions 
for the 1924 Act were being drawn, how- 
ever, a reaction to the amendment was in 
evidence since it now excluded stock 
“splits” and the “cutting of melons” even 
within the same corporation. Subsection 
29(b) (2) was the compromise outcome, 
providing as it does for exchanges of com- 
mon stock for common stock, or preferred 
stock for preferred stock in the same corpo- 
ration. 

A separate subsection devoted to the 
definition of terms was first included in the 
Federal Act of 1924. The meaning there 
assigned to “reorganization,” as used in the 
statute, remained unchanged through the 
Act of 1932 when Subsection 29(g) (1) in 
the Louisiana Act was copied therefrom. 
As set out in 1924 the provision read: 

Sec. 203 (h) (1) . The term reorganiza- 
tion means (A) a merger or consolidation (in- 
cluding the acquisition by one corporation of 
at least a majority of the voting stock and at 
least a majority of the total number of shares 
of all other classes of stock of another corpo- 
ration, or substantially all the properties of 
another corporation), (B) a transfer by a cor- 
poration of all or a part of its assets to another 
corporation if immediately after the transfer 
the transferor or its stockholders or both are 
in control of the corporation to which the assets 
have been transferred, (C) a recapitalization, 
(D) a mere change in identity, form, or place 
of organization, however effected. 


In copying this provision from the Fed- 
eral Act of 1932 the Louisiana draftsmen, 
either by accident or intention, omitted the 
parenthetical illustrations which are set out 
in Part (A). They were included only in 
the Louisiana Rules and Regulations. The 
status of the illustrations as law is therefore 
subject to serious question. 

Unfortunately the draftsmen of the Louisi- 
ana Act copied this definitive subsection be- 
fore it was clarified in the Act of 1934. 
However, they did not include the trouble- 
some parenthetical illustrations in their 
copy. As noted above, these were added 
only in the regulations, and their appear- 
ance even here is perhaps a result of inad- 
vertence in copying the article from Federal 
Regulations. The State authorities, there- 
fore, could avoid the federal confusion by 
deleting the illustrations from the Regula- 


tions, leaving as Part (A) simply the word 
“merger or consolidation.” 
could then be given their generally accepte; 
meaning which would normally entail no 
conflict with Part (B). 






29(g) (1) is inserted the catchall phrase “; 
mere change in identity, form, or place of 
organization, however effected.” Under the 
federal act, this part of the reorganization 
definition has not received very extensive 
interpretation, due largely perhaps to the 
fact 
brought within one of the more limited 
categories. 






















party to a reorganization” was taken over 
by the Louisiana draftmen in the second 
paragraph of the subsection defining a re- 
organization. This part of the law presently 
reads “The term ‘a party to a reorganiza- 
tion’ includes a corporation resulting froma 
reorganization.” 
federal act continued “. 
both corporations in the case of an acquisi- 
tion by one corporation of at least a ma- 
jority of the voting stock and at least a 
majority of the total number of shares of 
all other classes of stock of another corpo- 
ration.” 

apparent. 





considerable importance in the Act. 
factor must be present to qualify a transac- 
tion as a non-taxable exchange under Sub- 
section 29(b) (5) where no reorganization 
is involved but where there is a transfer of 
property to a corporation. : 
wise be present if a transaction is to qualify 
as a reorganization under Subsection 29 (g) 


change under Subsection 29 (b) (4). 
presently defined in the Louisiana law, Sub- 
section 29(h), control means “ownership 0! 
at least 80 per centum of the voting stock 
and at least 80 per centum of the total 
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These term; 


Under Subdivision (D) of Subsection 


that most reorganizations can be 


Only a part of the federal definition of “a 


The deleted portion of the 
and includes 


The reason for this deletion is not 


Since the Louisiana law simply states that 


“a corporation resulting from a reorganiza- 
tion shall be included in the definition,” the 
Louisiana courts may likewise adopt the 
view that this was merely inserted in the law 
to insure that such a corporation would 
not be omitted as a “party.” 
an interpretation they would be free to fol- 
low federal decisions as to who are deemed 
“parties.” 


Under such 


The meaning of the term “control” _ 
his 


It must like- 


(1) (B) and ultimately as a non-taxable = 
S 


number of shares of all other classes of 


stock of the corporation.” 


A transfer which results in control imme- 


diately thereafter may qualify as a reorganl- 
zation under Subsection 29(g) (1) (B) and 
hence as a tax-free exchange under Subsec- 
tion 29(b) (4). However, Subsection 29(b) 


(5) recognizes such a transfer as a tax-free 
exchange without regard to its status as 4 
reorganization. Subsection 29(b) (4) grants 
non-recognition to any corporate party to 4 


reorganization where property is exchanged, 


exchanging solely for stock and securities 
in another corporation which is a party to 
the reorganization. Thus, if one transfer 
by a corporation of property for stock re 
sults in control and consequently qualifies 
as a reorganization within Subsection 29(g) 
(1) (B), other transfers which are a part 
thereof but which do not result in control, 
will be exempt within Subsection 29(b) (4) 
if made by corporations who are parties to 
the reorganization. 
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PENDING STATE PAX LEGISLATION 





CALIFORNIA 
The First Special Session of the California 
Legislature recessed from February 25, 


1940, to May 13, 1940. 

The Second Special Session convened on 
May 13. No tax bills have been introduced 
to date. 


ILLINOIS 


The Illinois Legislature convened in spe- 
cial session on April 30, 1940. The following 
tax bills have been introduced: 


Introductions 


Oil Tax.—H. B. No. 23 imposes a tax of 
3¢ per bbl. upon each oil producer in the 
state and ear-marks the money raised for 
old-age assistance; imposes a penalty of l¢ 
per bbl. for failure to report the full amount 
of tax when due. To Second Reading. 


Sanitary District—Pegged Levy.—H. B. 
No. 19 and S. B. No. 9 permit a pegged levy 
not to exceed $5,000,000 for the sanitary 
district of Chicago for the years 1941, 1942 
and 1943. To Second Reading. 


KENTUCKY 


The following bills which became law 
complete the list of laws enacted by the 


1940 Legislature which adjourned on March 
14, 1940. 


Approvals 


Admissions Tax.—H. B. No. 525 changes 
the rate of tax on admission charges in 
excess of 38 cents. The fee for admission 
charges in excess of 38 cents and not ex- 
ceeding $1 is 3 cents plus 1 cent additional 
for each 10 cents in excess of 38 cents. 
If the charge is in excess of $1 the rate is 
10 cents, plus 1 cent additional for each 
25 cents in excess of $1. 


Aircraft.—S, B. No. 147 provides for the 
regulation of aeronautics and supersedes the 
ormer law covering this subject. No license 
other than that prescribed by the Civil 
Aeronautics Authority or other proper de- 
partment of the United States is required. 


Alcoholic Beverages.—H. B. No. 276 im- 
poses a tax at the rate of five cents per case 
on each case of distilled spirits sold in 
Kentucky by each wholesaler. The tax is 
for the purpose of enforcing the Distilled 
Spirits and Wine Fair Trade Act. 

H. B. No. 322 relates to the enforcement 
of the Alcoholic Beverage Tax Law. 











occupational license tax on carnivals and 
circuses. The rate is $500 for each carnival 
transported on 25 or less trucks, or 10 
or less railroad cars and $1000 for carnivals 
transported on 26 or more trucks or 11 or 
more railroad cars. 


H. B. No. 186 amends Sec. 571, Kentucky 
Statutes. 
mestic and foreign corporations for filing 
and recording the statement designating an 
agent and for filing a statement showing a 
change of agent or location of office. 


deposits and other deposits, 
stocks and bonds deemed to be abandoned 




















Filing Tax.—H. B. No. 121 amends Sec. 
4238. The $1 filing tax on deeds is made 
applicable to each mortgage or conveyance 
of real property. No tax is required upon 
a deed of release of a lien retained in a 
deed or mortgage. 


Foreign Corporations—H. B. No. 187 
amends Sec. 540, Kentucky Statutes. For- 
eign corporations are now required to file 
certified copies of their articles of incorpo- 
ration and pay a filing fee of $25. Foreign 
corporations now doing business in Ken- 
tucky are required to comply with this pro- 
vision on or before July 1, 1940. Beginning 
with July 1, 1941 and each year thereafter 
each foreign corporation is required to file 
a certificate of existence with the Secretary 
of State and pay a fee of $1. 


Franchise (License) Tax.—H. B. No. 330, 
Laws 1940, amends the Franchise (License) 
Tax Act. Reports are required to be filed 
April 15 instead of February 1. Corpora- 
tions making a franchise tax report on Feb- 
ruary 1, 1940 are not required to make 
another report in 1940, but will make their 
first report under the amended law on April 
15, 1941. The tax is based on “value” of 
capital stock instead of its “asset value.” 


Income Tax.—H. B. No. 520, Laws 1940, 
redefines the term “dividend.” A distribu- 
tion of stock is not considered a dividend 
but shall be considered as gain from secu- 
rities when the new shares give sharehold- 
ers a different interest in the corporation. 


Motor Vehicles.—H. B. No. 406 provides 
that church buses may be registered upon 
payment of a fee of $4.50. 

H. B. No. 521 relates to motor vehicle 
operators’ licenses and the enforcement of 


NDER the above heading, report is 

made of introduction and action on 
state tax legislation of importance to 
business interests. The section is con- 
fined to pending bills in state legislatures, 
and the final report will be that of enact- 
ment, when the bill is listed under the 
caption “approvals.” This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes 
a twenty-four hour reporting service on 
all subjects for all states. A copy of the 
text of any bill reported may be obtained 
for a service charge of one dollar. 


Carnivals—H. B. No. 35 imposes an 


Domestic and Foreign Corporations.— 


A fee of $5 is imposed on do- 


Escheat Property.—H. B. No. 321 relates 
to property subject to escheat. Demand 
dividends, 


must be reported by the corporation, bank 
or other person holding such property. Re- 
ports are filed with the Department of Rev- 
enue on September 1. 


Calendar of 1940 Sessions 


Jurisdiction Convened Adjourned | the law. 

California (Ist Sp.). Jan. 29 ...... Peddlers—H. B. No. 210 imposes a li- 
California (2d Sp.).. May13__...... cense tax on peddlers, including any person 
Illinois C9 aa lee who without previous order carries goods, 
Kentucky ......... Jan. 2 Mar.14_ | wares, and merchandise from place to place 
Louisiana (Ist Sp.).. Jan. 20. Jan. 25 | in person or by agent, on foot or by vehicle, 
Louisiana .......... May13___...... and sells or offers or exposes for sale or 
Maine (Ist Sp.) .... May23.- delivery at the same time at retail or at 
Mississippi ........ Jan. 2 May 13 | wholesale, or who sells or offers for sale 
Nebraska (Ist Sp.).. Jan. 2 Jan. 13 | from any vehicle, booth, tent, roadside or 
dd oo Ee REE ~ ; Mar 30 temporary stand any goods, wares or mer- 
Pemetente ies ten) War « May 16 chandise at wholesale or retail. 

Rhode Island ...... an. 2 Apr. 24 Property Taxes.—S. B. No. 11 amends 
South Carolina ..... Le Ae the law relating to the collection of property 
Loin —— rere Jan. 10 Mar. 23‘! taxes. 
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H. B. No. 417 authorizes a county board 
of education to levy a general tax of not 
more than the maximum levy for county 
school districts, increased by not more thar. 
the lowest of the subdistrict levies, and 
abolishes the special levies of the subdis- 
tricts. 


Stockyards.—H. B. No. 90 provides that 
all stockyards employing weighmen shall 
submit to the Department of Labor, Agri- 
culture and Statistics a list of the names of 
all such weighmen employed. Each such 
stockyard is required to file a monthly 
report showing the number of livestock 
received at the yard during the preceding 
month. An annual license fee of $25 is paid 
on July 1 if one scale is operated and $10 
for each additional scale. The maximum 
fee is $150. 


Tobacco Warehouses.—H. B. No. 407 
imposes a $25 license fee on tobacco ware- 
houses. An additional fee of $1 is charged 
by the clerk of the county court upon issu- 
ing the license. 


LOUISIANA 


The Louisiana Legislature convened in 
Regular Session on May 13, 1940. As we 
go to press no tax bills have been intro- 
duced. 


MAINE 


A Special Session of the Maine Legis- 
lature has been called to convene on May 23, 
1940. The Legislature may consider any 
subject that could be treated at a Regular 
Session. 


MISSISSIPPI 


The Mississippi Legislature 
sine die on May 13, 1940. 
bills have been approved. 


adjourned 
The following 


Approvals 


Chain Store Tax.—H. B. No. 708 levies 
an annual license tax on all persons operat- 
ing two or more stores, one or more of 
which is located in this State, where mer- 








The Mississippi Capitol at Jackson Flies Both the 
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chandise or commodities are sold at retail 
under the same general ownership or con- 
trol commonly called chain stores; repeals 
Chap. 157 of the Laws of 1936, as amended 
by Chap. 55, Laws of the Extraordinary 
Session of 1938. 


Cigarette Tax.—H. B. No. 1130 amends 
Secs. 2, 3, and 3a of Chap. 125, Laws of 
1934, as amended, to more clearly define 
administrative features of said Act, and to 
require that permits and licenses be obtained 
by all dealers, and to charge the amount of 
licenses by municipal classification. 


Gasoline Tax.—H. B. No. 77 authorizes 
the refund of gasoline taxes erroneously 


collected on naphtha and solvents from May, 
1936 to April, 1939. 


Gross Income.—H. B. No. 646 amends 
Sec. 7, Chap. 120, Laws of 1934, as amended, 
so as to include in gross income, income 
received during the taxable year in the form 
of dividends paid by corporations; to amend 
Sec. 10 of Chap. 120, Laws of 1934, as 
amended, to include in gross income, in- 
come received from corporations and to 
eliminate the $1,000 specific exemptions to 
corporation. 


Income Tax.—S. B. No. 175 increases the 
rates to be applied in determining the tax 
due for the year 1940 and thereafter. Rates 
are graduated 1% on each $2000.00 of net 
income, from 3% on the first $2000.00 to a 
maximum of 8% on all income over 
$10,000.00. 


H. B. No. 332 provides for credit for taxes 
paid on income from sources without the 
State, which will apply in determining the 
tax due for 1940 and thereafter. 


Motor Vehicles.—H. B. No. 797 provides 
that vehicles shall be registered in the 
county of residence of the owner or oper- 
ator and provides that operators may in- 
crease tonnage to be hauled for short 
periods of time. To Ways and Means 
Committee. 


Privilege Tax Code.—H. B. No. 1137 re- 
vises the privilege tax code and repeals 
Chap. 20, Laws of the Extraordinary Ses- 
sion of 1935 and amendments thereto. 
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Property Taxes.—H. B. No. 112 provide; 
for the levy of the state ad valorem tax. 

Ee, No. 542 provides that certain 
counties in levee districts may levy taxe 
not exceeding one mill for advertising pur. 
poses. 

H. B. No. 826 authorizes the Board of 
Supervisors of Pike County to levy a taxi? 
not exceeding %4 mill for the maintenance 
of the county fair and livestock show, 











NEW JERSEY 
The New Jersey Legislature continues in 





session. The following bills have been in- psition 
troduced or approved: Busi 
1 pari- 

Approvals mn bet 

Property Tax.—A. B. No. 154 limits tax we ha 


exemptions granted under section 54:4-3,12 
to persons who actually reside in the State 
and to the taxing districts in which they 
actually reside. Becomes Chapter 39. 


Introductions 


Corporations.—A. B. No. 389 fixes the 
filing and recording fees of certificates of 
incorporation and amended certificates with 
the Secretary of State at $5.00 filing fee 
and 15¢ per folio. To Corporations Com- 
mittee. 


Gasoline Tax.—S. B. No. 172 permits 
municipalities to apply for reimbursements 
of motor fuel tax within six months from 
date of purchase of fuels without the neces- 
sity of applying to the State Tax Com- 
missioner for extension of time for that 
purpose. To Appropriations Committee. 


S. B. No. 173 exempts the State, its agen- 
cies and political subdivisions from the 
payment of the motor fuel tax. To Tax- 
ation Committee. 


Inheritance Tax.—A. B. No. 371 permits 
the inspection of inheritance tax returns by 
local tax assessors. To Taxation Com- 
mittee. 


Property Tax.—S. B. No. 168 provides 
that where a taxpayer is successful on ap- 
peal he will be granted a credit against 
future taxes in a corresponding amount. To 
Taxation Committee. 

S. B. No. 179 regulates the assessment 
and collection of taxes and appropriations 
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thereon in township fire districts. To Mu- | A 
nicipalities Committee. Vari 
S. B. No. 226 fixes the membership of Insv 
county boards of taxation at five instead of J A 
three in first class counties. To Judiciary § tax 
Committee. LA 
A. B. No. 366 permits tax collectors to [ice 
carry records of payment in a system of J whc 
machine bookkeeping upon the approval of J exa 
the Board of Local Government. To Mu- 9439. 
nicipalities Committee. h 
Trade Marks.—A. B. No. 350 provides 4 Fito. 
fee of $5.00 for the filing of an assignment § Ne 
of rights in labels, trade marks, designs, Jem 
etc. To Ways and Means Committee. I 
qui 





NEW YORK 


The Legislature adjourned on March - 
1940. The following bills have been enacte 
into law: 





Approvals 


Alcoholic Beverage Taxes.—S. B. No. Ck 
1270 provides for wine reconditioning pet me 
mits. Chapter 340. ha 


, 1940 June, 1940 








Provides s B. No. 1390 provides for special bot- 

n tax. fing permits for wholesale wine or liquor 

t certainfficensees. Chapter 347, 

a taxes» B. No. 251 provides for a special tem- 
nS pure ary beer permit. Chapter 480. 

A. B. No. 252 reduces license fee for sale 


Board of ; : 
7 ibeer for vessels offered to the public for 





‘Vv 

i Mike ‘ire, Chapter 239. 

how. A. B. No. 849 limits territory in which 
vendor's license in New York City may be 
wed. Chapter 430. 

ieee’ Bank Tax.—S. B. No. 2039 relates to dis- 

tein wsition of bank tax revenues. Chapter 497. 
Business Licenses.—S. B. No. 1 enacts 
:pari-mutuel revenue law imposing a tax 
mn betting at horse races. Chapter 254. 

— §.B. No. 1749 provides for milk publicity 

S443 124% from July 1, 1940 to June 30, 1941. 

the State Chapter 455. 


§. B. No. 1872 relates to frozen desserts 
Chapter 382. 


Cigarette Tax.—S. B. No. 1710 authorizes 
tx commission to appoint any cigarette 
dealer as agent to affix stamps; provides for 
forfeiture of seized cigarettes, vending ma- 
dines or receptacles to the state; and pro- 
rides other penalties. Chapter 489. 


Corporation Franchise Tax.—S. B. No. 
145 defines “entire net income” of any 
bridge commission authorized to construct 


ic j i 
"So se ad confections, 


fixes the 
icates of 
ates with 
iling fee 
ns Com- 


——- bridges across international boundaries. Chap- 
rsements . 
ths from |" 8. i ‘ . 
1e neces- | A. B. No. 698 provides that a corporation 
1x Com- {May not waive its right to segregate assets. 
for that {Chapter 716. 
mittee. Gasoline Tax.—A. B. No. 1288 defines 
its agen- [Diesel motor fuel for tax purposes to mean 
rom the fkerosene, crude oil and motor fuel com- 
To Tax- Jmonly used in operation of a Diesel type 

engine. Chapter 424. 

permits | Insurance Companies.—S. B. No. 1709 
turns by changes references in Sec. 187, Tax Law, to 
yn Com- fconform with recodification of insurance 

aw and exempts medical expense indemnity 
— corporations. Chapter 498. 
1 on ap- 9 S. B. No, 1791 restricts kinds of insurance 
against $usiness in which an agent may engage. 
sunt. To @Lhapter 482. 

S. B. No. 1800 enlarges powers of insur- 
sessment §4ice superintendent to investigate applicants 
priations Jor broker’s license. Chapter 575. 

To Mu- | A. B. No. 1112 corrects references in 

various laws to agree with recodification of 
rship of [Insurance Law. Chapter 435. 
stead of § A.B. No. 1114 relates to fire department 
judiciary § ax report requirements. Chapter 554. 

_A. B. No. 1245 authorizes temporary 
-ctors to filicenses valid for three months to persons 
‘stem of [who have applied for and taken prescribed 
sroval of J examination for insurance agents. Chapter 
To Mu- 9439, 

a New York City.—A. B. No. 1528 extends 
> sl ah: fo July 1, 1940, the power of the City of 
ignment #\ew York to enact special taxes for un- 
— ‘mployment relief. Chapter 245. 
ce. 

Personal Income Tax.—S. B. No. 6 re- 

lures persons making income tax returns 
‘0 take oath specifically as to name and 
arch 30 address. Chapter 325. 

-nactet 

— _ Property Taxes.—S. B. No. 1181 reduces 
rom 10% to 7%, the interest rate on unpaid 
which “es real estate in New York City 
~, ch became due prior to January 1, 1934. 

_B. No. | Chapter 278, “ nein 

ing per- 


Ph B. No. 1515 authorizes villages which 
‘ave not had sales for unpaid taxes levied 
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for the year ending February 29, 1940 to 
issue — in anticipation of taxes. Chap- 
ter 359. 


Utilities—S. B. No. 1570 provides that 
the tax commission may require at any time a 
return which shall contain any data speci- 
fied by it. Chapter 494. 


PENNSYLVANIA 


The Legislature convened in Special Ses- 
sion on May 6, 1940 and adjourned May 16, 
1940. No tax legislation was enacted. 


RHODE ISLAND 


The Rhode Island Legislature convened 
in Regular Session on January 2, 1940, and 
adjourned on April 24, 1940. Approvals 
not previously reported are set forth below: 


Approvals 


Business Licenses.—S. B. No. 60 pro- 
hibits those operating auto salesrooms and 
lots from doing business on Sundays. 


H. B. No. 582 provides for the issuance 
of registration and sterilization permits 
with regard to the manufacture and sale of 
articles of bedding, etc. 


H. B. No. 713 provides for the annual 
instead of the semi-annual registration of 
dairy farms. 


Motor Vehicles.—S. B. No. 128 estab- 
lishes a fee of $2 for licensing of fire and 
water district vehicles. 

H. B. No. 807 provides for the registra- 
tion of semi-trailers. 


Property Taxes.—S. B. No. 43 permits 
fire and water districts to put liens on real 
estate for non-payment of taxes. 

S. B. No. 116 permits filing of lien against 
real estate for failure to pay North Tiverton 
Fire District Taxes. 


SOUTH CAROLINA 


The following bills have been introduced 
in the Legislature: 


Introductions 


Motor Vehicles and Gasoline.—H. B. No. 
1807 requires registration: of motor vehicles 
operating on highways which use liquid 
fuel other than gasoline; imposes privilege 





tax upon operators of such vehicles and 
taxes fuel used. To Roads, Bridges and 
Ferries. 


Property Taxes.—S. B. No. 1598 repeals 
the one-mill school tax levy. To Calendar. 


VIRGINIA 


The Virginia Legislature adjourned sine 
die on March 23, 1940. The following addi- 
tional bills have been approved: 


Approvals 


Business Licenses.—H. B. No. 189 pro- 
vides for a lower tax on oysters. 

H. B. No. 39 amends the law relating to 
outdoor advertising by increasing the li- 
cense fee and regulating the business gen- 
erally. 

H. B. No. 393 lowers the license fee for 
boxing and wrestling exhibitions. 

H. B. No. 411 amends the law relating to 
licensing of insurance brokers. 

H. B. No. 412 increases the fees for 
insurance brokers and changes the filing 
date of the annual lists of agents. 


Franchise Tax.—H. B. No. 396 amends 
the franchise tax by providing for the tax- 
ation of sewage disposal and water purifica- 
tion companies. 


Gasoline Tax.—S. B. No. 245 imposes a 
tax on all liquids heavier than kerosene 
which are used to propel motor vehicles on 
the highways and which are not taxed 
under the “Motor Fuel Tax Act.” 

S. B. No. 244 amends the motor fuel tax 
law by changing the bond provisions; by 
requiring a report of dealers on gasoline 
distributed on which the tax has been paid; 
and by requiring reports from contract car- 
riers transporting motor fuel or gasoline. 


Property Tax.—H. B. No. 457 authorizes 
the governing body of any county to require 
permits for the construction, repair and 
improvement of buildings, if the same ex- 
ceeds the value of $500. 


Public Utilities —H. B. No. 316 amends 
Sec. 230 of the Tax Code by levying a 
special tax on motor carriers of property 
or persons over fixed routes within cities 
to meet the expenses of the State Corpora- 
tion Commission. 











































































































































The TAX POLICY LEAGUE presents 
TWO IMPORTANT NEW TAX VOLUMES 


TAX YIELDS: 1939 


The most complete compilation and analysis of 
tax collection data for the United States yet made 
available in one volume. 


Here at last are the answers to the questions: 
How much are we paying in taxes? What are the 
most productive taxes? Which governments are 
increasing taxes most rapidly? Which states have 
the highest per capita tax collections? 

Data for federal, state and local governments. 
Trends for a decade outlined. 


140 pages 90 tables 


22 charts and maps 
Clothbound May, 1940 


PROPERTY TAXES 


A searching analysis of theories, problems and 
administration of real estate and personal property 
taxation by twenty authorities who have given long 
and close study to the topics which they discuss. 


Clothbound $2.50 
May, 1940 


300 pages 


TAX POLICY LEAGUE, INC. 
907 Broadway, New York City 
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A Social Security Tax 
Or Insurance? 





(Continued from page 355) 

should be avoided at all cost, particularly at a time 
of depression, when usually additional stimuli for 
private investment are necessary and the government 
generally should not compete with private investment 
and above all during a slump. And why should goy- 
ernments borrow at all? They create an idle class 
of coupon clippers and divert idle funds from invest- 
ment in trade and industry! The only exception for 
government borrowing should consist in financing 
small mass savings and old-age pensions and similar 
funds as a social security policy. A definite guarantee 
for prompt repayment of sums due under this financing 
system should be organized, including the right of 
the Treasury to issue additional paper currency for 
such purpose. A pay-as-you-go system should be 
aimed at, but financing through taxation may partly 
be needed, at any rate in the all-around noncontribu- 
tory old-age assistance scheme. 


Safe Investing 


The naive and allegedly “safe” method of investing 
pension funds in government securities is an ostrich- 
like policy: why interest on government bonds is 
considered a “safer” guarantee than a direct govern- 
ment obligation through the Social Security Board, 
is beyond my understanding. . . . The new change 
that a special “Federal Old-Age and Survivors Trust 
Fund” is created, which will receive only so much 
interest as the average rate of interest borne by all 
outstanding interest-bearing obligations composing 
the public debt, —it is a very controversial solution. 
The Treasury must assume definite obligation towards 
the mass investor and mass saver, and not cripple 
the scheme by the fluctuating interest rate of the 
general market. Old-age pensions system is a Social 
Security Institution and needs direct support and fair 
reward for savings of the masses. 


The Law Needs Overhauling 

The existing social security old-age pension law 
needs complete overhauling and elimination of all tax 
features. The old-age pension system should incor- 
porate also the unemployment compensation feature, 
but there is no need of going into the discussion of 
this problem since I have at length treated it in the April 
issue 1939 of this magazine.’° 





The Mascara case, cited in our March, 1939, issue, 
was affirmed by the Seventh Circuit on March 2/, 


1940. The Maybelline Company won. (404 coe 
9345). —Lewis Gluick. 


1” And also in the above mentioned statement before the Committee 
on Ways and Means. 
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Double Taxation Treaty with France 

The present double taxation treaty with France 
expires January 1, 1941. A new treaty, to supersede 
the existing treaty, was signed in Paris on July 25, 
1939, and its ratification has been recommended by 
the Committee on Foreign Relations of the Senate in 
a report by that Committee dated May 8, 1940. 

The thirty-two page report embodies a report by a 
special Senate subcommittee; a report by the Joint 
Committee on Internal Revenue Taxation; a technical 
memorandum of the Treasury Department; a message 
from the President; a letter to the President from 
Cordell Hull, Secretary of State; and the complete 
text of the proposed treaty. 

The present treaty which became effective January 
1, 1936, proved too narrow, and the proposed treaty 
is directed toward the solution of a number of problems 
which have grown out of the present treaty and exist 
independently of it. Greater administrative coopera- 
tion directed at the prevention of fiscal evasion is also 
desired. . The proposed treaty is reported as advan- 
tageous to the United States, and will be effective 
January 1, 1941, if ratified by both countries before 
that date. 

The proposed treaty (or “convention”) consists of 
a preamble, 27 Articles, and a Protocol. Four classes 
of American taxes are affected by the new agreement: 
(1) The federal income tax; (2) the federal excess- 
profits taxes; (3) the federal capital-stock tax; and, 
(+) direct and personal taxes, whether national, state, 
or local. 

Highlights from the report of the Joint Committee 
on Internal Revenue Taxation follow: 

The convention makes no changes in the tax liability 
of American 
residents. 


citizens, domestic corporations and 


Under the convention, nonresident aliens and for- 
eign corporations not having a permanent establish- 


ment in the United States are exempt from tax on 
income from the following sources: (1) Industrial 
royalties; (2) private pensions and life annuities; 
(3) liberal professions, such as doctor, lawyer, engi- 
neer, etc., (4) ship or ships documented under the 
laws of a foreign country granting similar provisions 
to American ships. Under the existing French treaty, 
the exemption in the case of industrial royalties, pri- 
rate pensions and life annuities was confined to 
French citizens residing in France. Under the pend- 
ing convention, the exemption will be applied to all 
French residents except citizens of the United States 
residing in France. 

Prior to the enactment of the Revenue Act of 1936, 
nonresident aliens and foreign corporations were tax- 
able upon their capital gains derived from transac- 
tions in the United States. Some of the taxes on 
capital gains realized prior to 1936 are still outstand- 
ing. Under article 18 of the convention, this out- 
standing liability of a French resident (other than a 
citizen of the United States) or a French corporation 
may be adjusted by the Commissioner of Internal 
Revenue as if the Revenue Act of 1936 had been in 
force when such transactions were consummated. This 
relief will not be granted unless the taxpayer files a 
request with the Commissioner of Internal Revenue 
within two years prior to the effective date of the 
convention. 

Article 6 of the convention continues the exemp- 
tion of income derived by a nonresident alien individual 
or a foreign corporation consisting exclusively of 
earnings from the operation of a ship or ships docu- 
mented under the laws of a foreign country and 
broadens it to include profits derived from the opera- 
tion of aircraft registered in France. Under the exist- 
ing French treaty, the aircraft exemption is limited to 
aircraft operations between the two countries. It 
may be concluded that so far as this class of tax- 
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payers is concerned, the only change affecting federal 
income tax is with respect to these aircraft corporations. 

Under the existing federal law, a foreign corpora- 
tion whose income consists exclusively of earnings 
derived from the operation of a ship or ships docu- 
mented under the laws of a foreign country are exempt 
if such country grants an equivalent exemption to 
American shipping enterprises. This exemption is 
continued under article 6 of the convention and 
broadened to include profits derived from the opera- 
tion of aircraft registered in France. 

The only change made by the convention over the 
federal capital-stock-tax law is with respect to shipping 
companies. French shipping enterprises under article 13 
are relieved of liability to the federal capital-stock tax. 

Under article 19 of the convention, the principle of 
the exemption would be extended for the purpose of 
national, state or local taxes. This article merely 
broadens the class of persons who were exempt under 
the Consular Convention of February 23, 1853, be- 
tween the United States and France. 

Five classes of French taxes are affected by the 
convention. These are: (1) Schedular income taxes; 
(2) general income tax; (3) tax on rents (the apartment 
tax); (4) the patente tax; and (5) the securities tax. 


Annual Reports of Oil Companies Reveal 
Growing Concern over Mounting Tax Bill 


Growing concern over the increasing tax load being 
placed upon the petroleum industry and its customers 
is revealed in an analysis of the annual reports of a 
large number of American oil companies made by the 
American Petroleum Industries Committee. 

Total taxes levied upon petroleum operations and 
products last year reached an all-time high of 
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$1,335,000,000 which exceeded the esti- 
mated value of the crude oil produced in 
the United States and amounted ap- 
proximately to one-tenth of all the tax 
revenues collected by all the taxing 
jurisdictions in the nation during the 
year. One report states that the over- 
all tax burden of the petroleum industry 
for 1939 was equivalent to one dollar 
and six cents for each barrel of crude oil 
produced in the United States, or eight 
cents a barrel higher than the weighted 
average price of ninety-eight cents a 
barrel for crude oil produced during the 
year. The reports reveal that taxes on the 
operations and products of oil com- 
panies in 1939 generally exceeded divi- 
dends by a large amount and frequently 
equalled or exceeded payrolls. The in- 
dustry’s tax burden is now equivalent to ten dollars 
and twenty-six cents for every man, woman, and child 
in the United States. Even companies which 
operated in the red last year were forced to pay a 
heavy toll to the tax collector. One company, which 
last year sustained a net loss of $1,246,652 had to pay 
taxes on its products and operations totaling $549,144. 

Another company, reporting that its 1939 taxes 
were equivalent to ten dollars and three cents a share 
of capital stock, an all-time peak, points out that in 
addition to the actual taxes paid, the company incurs 
heavy expenses for tax collection, accounting, and 
settlements, which in themselves constitute a sub- 
stantial additional tax on the business. 





Several companies indicate the concern with which 
they view consumer taxes as well as their direct taxes, 
pointing out in their reports that contrary to the 
generally accepted belief that consumer-paid taxes do 
not affect a company, they restrict both the spending 
power and the patronage of the consumer and regard- 
less of whether taxes are levied upon corporations, 
upon the commodities they sell, or upon consumers, 
somebody had to pay them. One company points out 
that gasoline taxes have mounted until they are 
equivalent to a forty and nine-tenths per cent sales 
tax, and “such an exorbitant levy acts inevitably to 
discourage full use of the automobile and harms the 
business community, which depends heavily upon 
consumer mobility.” 


The petroleum industry’s tax burden, one company 
asserts, now is greater than one-third of the total 
operating revenue of all the railroads of the United 
States and is more than three times their taxes. 
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Beneficial Interest in Nonresident Trust 
Taxable in Kentucky 


In connection with numerous court decisions in- 
volving taxation of trust property a recent finding of 
the Court of Appeals of Kentucky, Commonwealth v. 
Sutcliffe, is of exceptional interest. By will Elbert 
H. Gary devised to his grandson, Sutcliffe, the in- 
come from $300,000 in intangible property. The New 
York Trust Company, trustee under the will, exercised 
absolute control over the property, and Sutcliffe, the 
Kentucky beneficiary, lacked authority to make as- 
signment. The court held the property subject to 
taxation in Kentucky. This appears to be the first 
case of the sort on record in any state, but three days 
later, on March 25, 1940, the Supreme Court of Pennsyl- 
vania reached the same result in Commonwealth v. 
Stewart—James W. Martin. 


The Exemption of Churches from Taxation 
(Continued from page 364) 

stolen or wasted. Under present conditions, however, 
they seem to be totally indifferent. 

A final significant gain which would result from 
abolishing all exemptions to religious groups is the 
elimination of the “open door” problem which is 
particularly noticeable in this part of the tax-exemp- 
tion field. The determination of what organizations 
and property are properly classified as religious is a 
difficult problem. A statute may exempt “all property 
used exclusively for religious purposes.” *? Much liti- 
gation is required to determine just what property is 
being used for such purposes. In the first place, there 
are many groups, such as Y. M. C. A.’s, associations 
for moral improvement, theosophical associations, 
and the like, that seek exemption as religious groups. 
Assuming that all institutions have been classified 
as religious or secular, there is still the problem of 
determining how much of the property of a church 
group shall be exempted. The 
attempt is usually made to 
confine it to the church edifice 
and the lot upon which it 
stands. There are many dif- 
ficulties, however, such as 
deciding whether or not ad- 
ditional land for light and 
air, or for parking space, 
should be included. Prop- 
erty leased for profit is ordi- 
narily taxed, unless the statute 
specifically provides for its 
exemption. The question of 
exempting parsonages arises 
although there is no logical 
reason why they should be 
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considered a part of churches. Even where they 
are specifically exempted by statute, the problem of 
how elaborate a parsonage is reasonably necessary 
must be considered. Where the maximum value is 
set by law, assessors are apt to disregard it. In South 
Carolina the exemption of a residence known as a 
parsonage was continued even though the pastor 
lived elsewhere. In South Carolina the legislature 
has been persuaded to provide for exemption of the 
property of publishers of religious books. In addition 
to the expansion of laws granting exemptions to re- | 
ligious or affiliated groups, there is the difficulty of 
administering the laws. In many cases, such as in 
Cook County, Illinois, property which clearly should 
not be exempted under the statutes is granted im- 
munity from taxation through misrepresentation or 
because of inadequate investigation. These problems, 
and others of a similar nature, would be eliminated 
with the taxation of all religious property. 

In conclusion, it may be said that the taxation of 
property used for religious purposes is desirable from 
almost every point of view. It would conform to the 
accepted principle of separation of Church and State; 
it would avoid granting indirectly a subsidy which 
is not permitted in a direct form; it would eliminate 
a burden on non-church members, who constitute 
55.4 per cent of the people of the United States ;? it 
would close one of the “open doors” in the field of 
tax exemption; and in the long run it would operate 
in the best interests of the religious groups them- 
selves. 





21 [llinois: Smith-Hurd Code 1930, V, 120-22. 
22 Religious Bodies: 1926, Vol. I, p. 92. 
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INTERPRETATIONS 


United States Supreme Court 


Income of Trust Approved in Divorce Decree—Taxability. 
—During divorce proceedings instituted in New York, tax- 
payer executed a trust agreement for the maintenance and 
support of his wife under which he transferred securities and 
cash to the trust. He guaranteed the principal amount of 
the securities and 6 per cent interest. This guaranty, though 
contingent, makes the income of the part of the trust com- 
prising the securities and paid for the support and mainte- 
nance of the wife taxable to the husband for the reason that 
the divorce decree did not discharge this contingent liability. 
As to the remainder of the trust income applied for the sup- 
port and maintenance of the wife, the taxpayer has not shown, 
by clear and convincing proof, that under New York law the 
court, after the decree, lacks the power to add to the tax- 
payer’s personal obligations in the case of a maintenance trust 
for his wife. Two dissents. 

Reversing Circuit Court of Appeals, Second Circuit, 100 
Fed. (2d) 900, reported at 394 CCH § 9588, which reversed 
36 BTA 563, CCH Dec. 9759.—U. S. Supreme Court, in Guy 7. 
Helvering, Commissioner of Internal Revenue v. Stephen J. 
Leonard. No. 426, October Term, 1939. 

x * x 

Taxpayer and his wife entered into an agreement in con- 
templation of divorce whereby taxpayer was to pay his wife 
$40 a week for an agreed number of years and to establish an 
irrevocable trust for her benefit for ten years, at the end of 
which time the trust property was to be transferred to her 
outright. During the trust period taxpayer was to retain 
voting power over the stock placed in trust. .The agreement 
was approved by the Reno, Nevada, divorce decree. It is held 
that the forty dollars a week is taxable to the husband under 
the rule of Douglas v. Willcuts, 36-1 ustc § 9002, 296 U. S. 1 
The trust income, however, is not taxable to the husband after 
the divorce, the trust having completely discharged the tax- 
payer’s liability to support his wife, under Nevada law. The 
taxability of the trust income to the husband on account of 
reserved powers, not having been passed upon by the lower 
courts, is not decided. Dissenting opinion filed. 

Affirming Circuit Court of Appeals, Second Circuit, 105 Fed. 
(2d) 903, reported at 394 CCH 7 9589, which reversed Board 
of Tax Appeals memorandum decision, CCH Dec. 10,000-D.— 
U. S. Supreme Court, in Guy T. Helvering, Commissioner of 
Internal Revenue v. Alfred C. Fuller. No. 427, October Term, 
1939. 


Lessee’s Improvements—Lease Forfeiture.—W here the tax- 
payer, on forfeiture of a lease in 1932, acquired title to improve- 
ments erected on the land by the lessee, such acquisition 
resulted in taxable income in 1932. 
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Reversing decision by the United States Circuit Court of 
Appeals, Ninth Circuit, 394 CCH 9788, 108 Fed. (2d) 190, 
which affirmed Board of Tax Appeals memorandum decision, 
CCH Dec. 10,407-D.—U. S. Supreme Court, in Guy T. Helvering, 


Commissioner of Internal Revenue v. 


Center Investment Co. 
No. 768, October Term, 1939. 


Appellate and Lower Courts 


Bituminous Coal Act—Exemption—Jurisdiction.—Taxpayer 
was not subject to the 19%4 percent excise tax imposed 
under the Bituminous Coal Act, on its sales made prior to 
December 4, 1939, the date on which the Supreme Court de- 
nied rehearing on its ruling on certiorari from the Circuit 
court’s affirmance of the National Bituminous Coal Commis- 
sion’s determination that taxpayer was a producer of bitu- 
minous coal. Prior restraining order against collection of the 
tax on its sales made from and after December 4, 1939, shall 
remain operative only for 30 days, or, if appeal is taken, 
until final disposition of the appeal in the Supreme Court. 

The validity of the National Bituminous Coal Act of 1937 
is sustained where exemptions afforded Code members from 
the excise tax imposed under Section 3 (b) of the statute do 
not constitute an arbitrary classification in violation of the 
Fifth Amendment. 


A United States District Court is without jurisdiction to 
determine, in proceedings by a bituminous coal producer to 
enjoin collection of the gross sales tax under the Bituminous 
Coal Act, the status of the producer as a party subject to the 
application of the statute where plaintiff producer’s status has 
been decided in prior proceedings before the Bituminous 
Coal Commission whose findings of fact are final and conclu- 
sive as to the issue —U. S. District Court, Eastern Dist. of 
Arkansas, Western Division, in Sunshine Anthracite Coal Co. 
v. Homer M. Adkins, Collector of Internal Revenue, Dist. of 
Arkansas. No. 2949. 


Bond for Payment of Tax—Surety’s Liability—In a bond 
given for payment of tax in connection with an abatement 
claim, the surety assumed liability for any deficiency that 
would be found due and any interest on the deficiency. On 
December 17, 1926, the surety paid the amount of the tax due, 
but not the interest, which amounted to $4,169.07. The col- 
lector returned the bond to the surety with a letter stating 
that all liability under the bond was terminated. This action 
is not binding on the United States, which may sue the 
surety on the bond for the interest, but not for interest on 
the interest. The fact that the Government has recourse to 
the official bond given by the collector to secure the faithful 
performance of his duties does not relieve the surety from its 
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liability for interest under the bond.—U. S. District Court, 
Southern Dist. of New York, in United States v. Royal In- 
demnity Co. No. 6-69. 


Constructive Receipt—Undrawn Commodity Trading Prof- 
its—The Court affirms the Board decision that gains from 
the sale of crude rubber in 1934 were taxable in that year 
although the proceeds were reinvested and the newly pur- 
chased rubber was sold in 1935 at a loss. It is immaterial 
that the rubber purchased later in 1934 was worth less at the 
end of the year than taxpayer paid for it. 

Affirming Board of Tax Appeals memorandum decision, 
reported as CCH Dec. 9714-E.—U. S. Circuit Court of Ap- 
peals, Sixth Circuit, in Alfred H. Sachs, and Estelle D. Sachs 
v. Commissioner of Internal Revenue. No. 8061. 


Estate Tax—Gross Estate—Property Passing under Power 
of Appointment.—One Isaac Stephenson created a trust in 
1917, by the terms of which petitioner’s decedent was entitled 
to the income from a part of the trust estate and ultimately 
to the principal of that part. She was also given a power of 
appointment as to her interests in the gross estate. The trust 
instrument provided that under certain circumstances, simi- 
lar to those recited in “spendthrift” trusts, the trustees might 
make payments due under the trust, not to the beneficiaries 
directly, but for their benefit. Petitioner’s decedent died in 
1935, having, by will, exercised her power of appointment. 
The court holds that the power of appointment exercised 
was general, and that the value of property passing pursuant 
to the power was part of decedent’s gross estate, pursuant to 
Sec. 302(f), 1926 Act, as amended. 

Affirming Board of Tax Appeals decision, 38 BTA 298, 
CCH Dec. 10,117.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Ralph Skidmore and C. WW. Skowlund, Exrs., Will of 
Maggie Hodgins, Deceased v. Commissioner of Internal Revenue. 
No. 6833. 


Excise Tax on Sporting Goods.—Golf flags are not games, 
parts of games, or sporting goods within the meaning of 
Section 609 of the 1932 Act, and are not taxable thereunder. 
U.S. District Court, Northern Dist. of Illi- 
nois, Eastern Division, in Chicago Flag and 
Decorating Co. v. United States. No. 47324. 


Interest Exemption—Municipal Street 
Improvement Bonds.—Bonds were issued 
by the City of Los Angeles and the 
County of Los Angeles in connection 
with street improvements. The bonds 
were to repay borrowings for a “munici- 
pal purpose” as distinguished from a 
purpose to benefit the private property of 
a taxpayer. As such, the Court holds that 
contention that the effect of a provision 
there is no merit in the Commissioner’s 
in the bonds relating to their payment 
out of a particular fund is to make them 
the obligations of the owners of the land. 
Under See. 22(b) (4) of the 1934 Act, inter- 
est from the bonds in question is exempt. 

Reversing Board of Tax Appeals deci- 
sion 38 BTA 618, CCH Dec. 10,433.— 
U.S. Cireuit Court of Appeals, Ninth 
Circuit, in Susanna Bixby Bryant v. Com- 
missioner of Internal Revenue. No. 9103. 


Lessee’s Annual Payment under Ninety- 
Nine-Year Lease — Deductibility —Tax- 
payer, as lessee, entered into a ninety- 
nine-year lease of hotel property, agreeing 
to assume $424,000 indebtedness payable 
Over a period of approximately twenty 
years. When the lease was entered into 
by taxpayer, the hotel property had a life 
of 33% years. During the taxable year, 
$18,000 became due and accrued upon the 
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indebtedness. The entire $18,000 is not deductible in the 
taxable year, deduction being limited to 1/3344 of the $424,000 
indebtedness, or $12,720.—U. S. District Court, Western Dist. 
of Taxes, El Paso Division, in Southwestern Hotel Co. v. 
United States. No. 61. 

Lien for Taxes—Property Fraudulently Conveyed.—Con- 
veyance of certain property by the defendant William D. 
Leach to his mother, the defendant, Florence M. Leach, 
under a declaration of trust while a petition for redetermina- 
tion of his tax liability was before the Board, following a 
deficiency assessment by the Commissioner, is held to have 
been fraudulent and void. Judgment is rendered as to the 
amount due in taxes and interest, and the property conveyed 
is impressed with a lien to the extent thereof. The defend- 
ant Florence M. Leach is ordered to account to the Court for 
the property conveyed. Leave is also given the plaintiff to 
apply for such other relief as is necessary to enforce the 
decree.—U,. S. District Court, Southern Dist. of Florida, in 
United States v. William D. Leach et al. No. 1019-M-U. S. Eq. 
Board of Tax Appeals 

Community Property—Oral Agreement.—Decedent and his 
wife, residents of California, both before and after July 29, 
1927, orally agreed that all property owned or to be acquired 
by either should be community property. The wills which 
decedent made in 1931 and 1934 are written evidence of the 
oral agreement between decedent and his wife that they had 
equal interest in the property. It is held therefore, that the 
income from the property in question in 1934 and 1935 was 
community income and one-half was includible in the gross 
income of each spouse durifig such years.—Estate of Harold 
Dollar, Deceased, Robert Dollar, II, and Keith R. Ferguson, 
Exrs. v. Commissioner, Decision 11,066 [CCH]; Dockets 97282, 
97283, 98727, 98728. 41 BTA —, No. 118. 

Estate Tax—Trust Corpus.—Under the terms of an irrevo- 
cable inter vivos trust, the settlor reserved the income for life 
together with the absolute right to dispose of the corpus at 
his death in the event that his son, who was the ultimate 
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beneficiary of corpus if he survived the settlor, predeceased 
the settlor. The trust also provided “that the beneficiaries of 
the principal of this trust, whosoever they may be, shall ac- 
quire hereunder or become vested with no estate, right, title 
or interest in and to any of the property of this trust during 
the life of” the settlor. The son survived the settlor and took 
the corpus of the trust at the death of the settlor. The then 
value of the corpus was includible in the estate of the settlor, 
for estate tax purposes, under the Revenue Act of 1926, sec- 
tion 302(c), as it existed prior to its amendment by section 
803(a) of the Revenue Act of 1932, as the value of property 
“of which the decedent has ... made a transfer, by trust... 
intended to take effect in possession or enjoyment at or after 
his death.” The conclusion is based on Helvering v. Hallock, 
— U.S. — (Jan. 29, 1940), 404 CCH  9208.—Estate of John 
S. Conant, Deceased, William Shubael Conant, Exr. v. Com- 
missioner, Decision 11,052 [CCH]; Docket 96851. 41 BTA 
—, No. 101. 


Joint Venture—Oil Well Drilling Contract—Taxability.— 
The petitioner and two associates owned undivided one-third 
interests in certain oil leases which were developed and op- 
erated as a joint venture, and financed from borrowed money 
obtained on the joint and several credit of the joint venturers. 
Petitioner, a driller, entered into a contract to drill the oil 
wells on the property at an agreed price per foot. In the 
taxable year he was paid $130,594.50 for footage drilled at the 
agreed price. It is held that the entire profit computed as 
the difference between the amount received and the cost of 
drilling is taxable income to the petitioner.—H. H. Wegener 
v. Commissioner, Decision 11,065 [CCH]; Docket 92333. 41 
BTA —, No. 116. 

Owner’s Loss on Mortgaged Property.—Petitioner was the 
owner of real estate, but he was not personally liable for the 
mortgage thereon. On January 1, 1935, there were pending 
negotiations for acceptance of the property by the mortgagee 
under agreement to assume the taxes, which became the per- 
sonal liability of the petitioner on January 1, 1935. The 
mortgagee had not yet accepted the title on January 1, 1935, 
and deed was not delivered until later. Petitioner claimed 
loss for the year 1935. It is held that the assumption of the 
taxes due January 1, 1935, constituted consideration, the trans- 
action was a “sale or exchange” of the property, and the 
loss was a capital loss under section 117(d) of the Revenue 
Act of 1934.—Harry C. Aberle v. Commissioner, Decision 
11,060 [CCH]; Docket 92651. 41 BTA —, No. 117. 


Ore Sales—When Income on Accrual Basis.—Petitioner 
sold ore to two smelters in 1933 and 1934, when in its devel- 
opmental stage. Payments were withheld pending litigation 
to determine whether petitioner owned the ores. In February 
of 1935 petitioner entered into its production stage. On May 
20, 1935, it was judicially determined that petitioner owned 
the ores and thereafter petitioner received payment from the 
withheld funds. Petitioner kept its books on the accrual 
basis. The payments in question would not have been taxable 
income in 1933 and 1934 if they could have been accrued on 
books in those years, according to stipulation of the parties. 
It is held that (1) the payments were not accruable on peti- 
tioner’s books prior to May 20, 1935, since its right to receive 
the payments had not been determined; (2) the payments 
couid not be credited to developmental expense in 1935, under 
articles 235(a) and 23(m)-15 of Regs. 77 and 86, since they 
were accruable only after petitioner had entered into its 
production period; (3) the payments constituted taxable in- 
come to petitioner in 1935.—London-Butte Gold Mines Co. v. 
Commissioner, Decision 


11,064 [CCH]; Docket 95858. 41 
BTA —, No. 115. 


Bureau of Internal Revenue 


Contributions to Employees’ Benefit Associations—Taxa- 
bility—Contributions by the M Company to the Employees’ 
Benefit Association, composed of emplovees of the M Com- 
pany, do not constitute amounts collected from a member, 
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and the association is not entitled to exemption from federal 
income taxation under the provisions of section 101(16) of 
the Revenue Acts of 1934 and 1936 where less than 85 per 
cent of the income of the association consisted of amounts 
collected from members.—G. C. M. 21323, 1940-17-10240 (p. 4), 


Deductions—Losses by Individuals.—In view of the deci- 
sion in Commissioner v. Beekman Winthrop (98 Fed. (2d) 
74), G. C. M. 14207 (C. B. XIV-1, 68 (1935) ), relating to the 
taxable year in which the stockholders of the M Company 
sustained a loss due to liquidation of that corporation, is 
revoked. 

Recommended that nonacquiescence in Beekman Winthrop 
v. Commissioner (36 BTA 314, nonacquiescence, C. B. 1937-2, 
56) be withdrawn.—G. C. M. 21966, 1940-16-10237 (p. 5). 


Gross Income Defined.—The transfer of securities by the 
M Company to a pension trust for the benefit of its employees 
resulted in taxable income to the company to the extent that 
the fair market value of the securities at the time of transfer 
exceeded the cost or other basis thereof to the company. 
The basis for determining gain or loss upon the sale of such 
securities by the trustee will be the fair market value of the 
securities at the time of the transfer to the trust.—I. T. 3357, 
1940-12-10205 (p. 2). 

Head of Family—Personal Exemptions—“Blood Cousins.” 
—First cousins by blood and cousins of lesser degree are not 
“closely connected” by blood relationship within the meaning 
of section 19.25-4 of Regulations 103, relating to the personal 
exemption of the head of a family.—/. T. 3359, 1940-12-10207 
Cp.. 5}. 

Net Income—Computation.—Method to be used by pub- 
lishers of periodicals who keep their accounts and file their 
returns on the accrual basis in reporting income and deduc- 
tions with respect to prepaid subscriptions where the sub- 
scription period extends beyond the taxable year in which the 
subscription income is received.—/. T. 3369, 1940-17-10243 
(p. 3). 

Stamp Taxes—Deductibility—The cost of stamps which 
are required by the laws of the State of New Hampshire to 
be purchased and affixed to packages of tobacco products is 
an allowable deduction as a tax in the return of the distrib- 
utor or dealer purchasing and affixing the stamps.—/. T. 3358, 
1940-12-10206 (p. 2). 

Traveling Expenses—Deductibility—Hotel expenses in- 
curred by a member of the state legislature of the State of 
R while away from home performing his legislative duties 
during the session of the state legislature are deductible in 
determining his net income for federal income tax purposes. 
The mileage allowance received by him should be included 
in gross income and the actual expense incurred in travel 
to perform his legislative duties is deductible —/. T. 3368, 
1940-17-10239 (p. 2). 


State Tax Commissions— Their History 


and Reports 


(Continued from page 381) 
Commissioner were created. All the powers and 
duties formerly vested in the State Revenue Commis- 
sion and in the Comptroller General in relation to 
petroleum inspection, licenses and taxation were con- 
ferred upon such commissioner. The State Revenue 
Commission was abolished. The Comptroller Gen- 
eral was continued as Insurance Commissioner, Comp- 
troller of Withdrawals, and provision was made for 
the organization and operation of the Department of 
Revenue. A State Board of Tax Appeals was created 
providing for the review by the board of the assess 
ments and equalization orders of the commissioner, ete. 

(Continued in next issue) 
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